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	Summary
	

	Online content service provider
	Streamotion Pty Ltd

	Service [type]
	Kayo Sports [app]

	Type of service
	Online content service (audio-visual)

	Live sporting event 
	AFL round 10: Fremantle v Collingwood

	Dates of stream
	22 May 2022 

	Date Finalised
	11 January 2023

	Relevant legislation 
	Broadcasting Services Act 1992 (the BSA)
Broadcasting Services (Online Content Service Provider Rules) 2018 (the Online Rules)

	Findings 
	Contravention of section 12 of the Online Rules and consequently, a contravention of subsection 25(1) of Schedule 8 to the BSA 
No contravention of subsection 21(1) of the Online Rules

	Attachments
	A – extracts from the complaints to the ACMA
B – extracts from the Licensee’s submissions to the ACMA 
C – relevant provisions 







Background
In July 2022, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the BSA into Streamotion Pty Ltd’s (Streamotion) compliance with the Online Rules. The investigation concerns the Fremantle v Collingwood AFL game (AFL Match) streamed live on the online content service Kayo Sports (Kayo) from 5:20 pm (AEST) on 22 May 2022. The AFL Match was a ‘sporting event’ for the purposes of section 8 of the Online Rules.
The ACMA received two complaints alleging that gambling advertisements were streamed two minutes before the start of the AFL Match and during quarter and half-time breaks (Attachment A).
Assessment 
The ACMA first considered whether Kayo should be assessed as an ‘online content service’ under the Online Rules, or whether it was an ‘exempt online simulcast’ under section 4 of Schedule 8 that should be considered under the relevant broadcasting code of practice. 
Streamotion’s submissions on 16 August 2022 confirmed that:
… gambling promotional content was transmitted in a small number of live streams of the Fremantle v Collingwood AFL game on 22 May 2022 on Kayo […] [the AFL Match], in breach of the Broadcasting Services (Online Content Service Provider Rules) 2018 (Online Rules).
The ACMA found that Kayo was an ‘online content service’ as defined in section 3 of Schedule 8 and not an ‘exempt online simulcast’ under section 4 of Schedule 8, with respect to the online streams of the AFL Match. Therefore the Online Rules applied to the online streams of the AFL Match on Kayo. Accordingly, the ACMA investigated Streamotion’s compliance with the Online Rules as an ‘online content service provider’ of Kayo as defined by section 2 of Schedule 8.
The ACMA investigated whether the relevant advertisements shown during the AFL Match fell within the definition of ‘gambling promotional content’ in section 2 of Schedule 8, and if so, whether they were provided at prohibited times, in conjunction with the live coverage of the AFL Match, in contravention of section 12 of the Online Rules (Issue 1).  
The ACMA then investigated whether Streamotion made records sufficient to enable the provider’s compliance with section 21 of the Online Rules to be readily ascertained (Issue 2). 
Issue 1: Was gambling promotional content provided in conjunction with live coverage of a sporting event in contravention of restrictions in the Online Rules?
Finding
The ACMA finds that Streamotion contravened section 12 of the Online Rules and as a consequence, has contravened subsection 25(1) of Schedule 8.
Reasons
The ACMA reviewed submissions from Streamotion (at Attachment B) and relevant records relating to the AFL Match. To assess compliance with the prohibition on gambling promotional content during live coverage of sporting events in section 12 of the Online Rules, the ACMA asks the following questions:
1. Did the content fall within the definition of ‘gambling promotional content’?
If yes, then
2. What were the relevant restrictions that applied to the live coverage of the sporting event?
3. Was gambling promotional content shown at prohibited times during live coverage of the sporting event?
[bookmark: _Hlk15565122]Did the content fall within the definition of ‘gambling promotional content’?
Streamotion admitted that, due to a system error, gambling promotional content was provided in a portion of live streams of the AFL Match. 
Streamotion provided audio-visual records of 2 [Wagering company] advertisements that it stated had been provided as a result of the system error.
[Wagering company] provides a service for the placing, making, receiving or acceptance of bets and is licensed by the Northern Territory Racing Commission. [Wagering company] is currently listed on the ACMA’s Register of Licensed Interactive Wagering Services. [Wagering company] is therefore considered by the ACMA to be a gambling service for the purpose of section 18 of Schedule 8 to the BSA.
The advertisements contained clear distinct promotional references for [Wagering company]. Consequently, the ACMA considers that the advertisements shown for [Wagering company] were Commercials relating to Betting or Gambling for the purposes of Appendix 3 to the Code.
Consequently, the advertisements met the definition of ‘gambling promotional content’ as defined in section 2 of Schedule 8 to the BSA. 
What were the relevant restrictions that applied to the live coverage of the sporting event?
Streamotion provided information to the ACMA that confirmed the AFL Match was advertised to start at 5:20 pm, as ‘Bounce 5.20pm [AEST]’.
Section 12 of the Online Rules provides that: 
an online content service provider must not provide gambling promotional content on an online content service in conjunction with live coverage of a sporting event in the period beginning at 5:00 am and ending at 8:30 pm, beginning 5 minutes before the scheduled start of play and ending 5 minutes after the conclusion of the sporting event. 
Section 10 of the Online Rules defines the scheduled start of a sporting event to mean: 
the specified time of commencement of the live coverage of play of the sporting event, which must be earlier than or at the commencement of actual play, as published or notified in a manner that is clear and prominent to potential end-users of the online content service at least 24 hours before the commencement of the coverage; or otherwise, the time the live coverage of the sporting event commences.
Was gambling promotional content shown at prohibited times during live coverage of the sporting event? 
Streamotion admitted to the ACMA that gambling promotional content was transmitted into a small portion of live streams of the AFL Match on Kayo within the 5 minutes before play commenced and during scheduled breaks of the AFL Match, in contravention of the Online Rules (see Attachment B). 
As noted above, Streamotion provided information that indicated the game was advertised to commence at 5:20 pm AEST and audio-visual records of the [Wagering company] advertising that was transmitted into the live streams of the AFL Match.
The ACMA accepts Streamotion’s admissions. They are consistent with complainant allegations that gambling advertisements were broadcast two minutes before the start of the AFL Match and during one or more scheduled breaks in play. 
Accordingly, the ACMA finds that gambling promotional content was provided on the service in conjunction with live coverage of a sporting event between 5:00 am and 8:30 pm, in contravention of section 12 of the Online Rules.
Contravention of subsection 25(1) of Schedule 8 
The ACMA finds that Streamotion has contravened subsection 25(1) of Schedule 8, as a consequence of the ACMA’s finding that Streamotion contravened section 12 of the Online Rules. 
[bookmark: _Hlk117857501]Issue 2: Did the online content service provider make records sufficient to enable the provider’s compliance with the Online Rules to be readily ascertained? 
Finding
The ACMA finds that Streamotion did not contravene subsection 21(1) of the Online Rules. 
Reasons
Under subsection 21(1) of the Online Rules, Streamotion was required to make records sufficient to enable its compliance with the Online Rules to be readily ascertained, including ‘without limitation’:
(a) written records of the date and duration of the content stream of the live coverage of the sporting event and the location of the relevant end-users where known; and
(b) audio or audio‑visual records, as the case may be, of the stream of the live coverage of the sporting event.
Streamotion submitted that the Explanatory Statement to the Online Rules makes clear that providers are afforded the flexibility to determine which records, or combination of records taken together, will help to demonstrate its compliance with the Online Rules, citing an excerpt of the Explanatory Statement (provided in full here):
[bookmark: _Hlk24994124]The record-keeping requirements in Part 6, and in paragraphs 21(1)(a) and (b) in particular, are the minimum records the ACMA expects a provider to make. However, the obligation is on the provider to ensure that all necessary records are made to enable their compliance to be ascertained. Therefore, depending on the circumstances, the provider may need to make other written and/or audio or audio-visual records to demonstrate compliance with the instrument. This allows some flexibility for the provider to determine which records, or combination of records taken together, given the particular features of their service, will help to demonstrate their compliance with the instrument.
One aspect of streamed content is that end-users may receive personalised or dynamic advertising. This contrasts with broadcast content, where each viewer generally sees the same advertising. However, this does not negate a provider’s requirement to comply with subsection 21(1) of the Online Rules.
Streamotion has submitted that as multiple versions of the AFL Match were served to Kayo viewers (due to the insertion of dynamic advertising) it did not have a recording of the live stream of the AFL Match that included the gambling promotional material. 
Streamotion also submitted that:
Unfortunately, the edge case bug meant that certain viewers who joined the stream of the AFL Game at a particular point in time were not identified as viewing the AFL Game on a live basis, due to a delay in the system identifying the AFL Game as a live sporting event for these users. Although the system subsequently corrected itself, these affected viewers were served gambling promotional content (due to the edge case bug in the system which failed to identify the AFL Game as a live sporting event).

Whilst this is obviously regrettable, we reiterate that only a small proportion of viewers of the AFL Game were impacted by this system failure. It is estimated that 5000 to 7000 Kayo accounts were incorrectly served gambling promotional content in conjunction with the AFL Game as a result of the edge case bug (as some viewers will have only been served one advertisement and others more than one). This comprised 2 [Wagering company] advertisements that were cumulatively served a total of 8,971 times (in total, across both advertisements).

Streamotion provided:
· a statement that its record keeping was sufficient as it was able to identify that a portion of the streams of the AFL March did not comply with the Online Rules due to the aforementioned ‘edge case bug’ that meant gambling promotional content was served a total of 8,971 times to approximately ‘5000 to 7000 Kayo accounts’ 
· an audio-visual record of the stream of the AFL Match without advertisement breaks
· audio-visual records of the 2 [Wagering company] advertisements that were transmitted to Kayo users during the AFL Match due to the edge case bug, and
· a statement that it is technically able to ascertain whether a particular end-user was provided with gambling promotional content during the live coverage of the AFL game ‘provided we receive the email address used to login to the Kayo service in a hashed format’.
Streamotion submitted that its records indicate that [Wagering company] advertisements were served 8,971 times to approximately 5000 to 7000 Kayo end-users in conjunction with the AFL Match, but that the number of end-users was approximate because some end-users may have been served more than 1 impression of the gambling promotional content. Streamotion also noted that it is able to ascertain what content was served to particular end-users if it is provided with the log-in details for those end-users.
In this matter, the relevant complainant did not respond in time to the ACMA’s request to provide their Kayo log-in email. As a result, the ACMA was unable to test Streamotion’s claim that it is technically able to ascertain whether a particular end-user was provided with gambling promotional content during live coverage of the AFL game. 
In these circumstances, the ACMA notes that Streamotion’s records were sufficient to ascertain that there had been a contravention of the Online Rules and the extent of the contravention. This includes producing records to show the exact number of advertising impressions that were served to end-users during the AFL Match, in contravention of the Online Rules.
[bookmark: _Hlk117850222]The ACMA considers that, in these circumstances, Streamotion did make records sufficient to enable the provider’s compliance with the Online Rules to be readily ascertained.
Accordingly, the ACMA finds that Streamotion did not contravene subsection 21(1) of the Online Rules. 

[…]

Attachment A
Complaints 
Complaint #1 to the ACMA dated 22 May 2022:
	There was gambling advertising during and directly before the Fremantle v Collingwood AFL game on Sunday 22 May, which I streamed on my TV through the Kayo app. The game began at 5:20 pm AEST, and was finished by around 8:30pm. As far as I'm aware, the broadcast on Kayo, including the ads, is the same as what airs on Foxtel. 

There were ads for [Wagering company] approximately two minutes before the game began and during the quarter and half time breaks.




Complaint #2 to the ACMA dated 23 May 2022:
There was gambling advertising two minutes before the game started and at half time.
Attachment B
Extracts of the Provider’s submissions
Provider’s submission to the ACMA dated 11 August 2022:
As multiple versions of the AFL Match were served to Kayo viewers (due to the insertion of dynamic advertising), we do not have a specific recording of the live stream of the AFL Match as having been impacted by the ‘edge case’ bug. We do however have a recording of the AFL match without advertisement breaks.  […]
Note: the Provider attached 2 [Wagering company] advertisements that were served to Kayo customers. 
Provider’s submission to the ACMA dated 16 August 2022: 
As outlined in our email of 24 June 2022, we confirm that gambling promotional content was transmitted in a small number of live streams of the Fremantle v Collingwood AFL game on 22 May 2022 on Kayo (AFL Game), in breach of the Broadcasting Services (Online Content Service Provider Rules) 2018 (Online Rules).
We confirm that the error occurred due to an “edge case” bug in the automated system that the Foxtel Group uses to place gambling advertising during live sport on Kayo. The system is designed to ensure that gambling advertisements are always placed in compliance with the Online Rules. The Foxtel Group has been successfully using this system for some time now, with no major noncompliance incidents to date.
The vast majority of viewers of the AFL Game on Kayo were not impacted by the edge case bug, who the system correctly identified as viewing a live sporting event and therefore received advertising in compliance with the Online Rules.
However as we explained in our email of 24 June 2022, the Foxtel Group recently made some changes to the business logic that the automated system uses to identify whether or not a sporting event is live and therefore subject to the Online Rules. The system collects data from various sources in order to determine whether or not a sporting event is live, and some logic changes were made regarding which data would be the source of truth as well as the fallback order if the primary data is unavailable or delayed. These logic changes went through robust testing prior to implementation, including 542 automated tests, manual functional tests from the quality assurance team and user acceptance testing, without the edge case bug being identified.
Unfortunately, the edge case bug meant that certain viewers who joined the stream of the AFL Game at a particular point in time were not identified as viewing the AFL Game on a live basis, due to a delay in the system identifying the AFL Game as a live sporting event for these users. Although the system subsequently corrected itself, these affected viewers were served gambling promotional content (due to the edge case bug in the system which failed to identify the AFL Game as a live sporting event).
Whilst this is obviously regrettable, we reiterate that only a small proportion of viewers of the AFL Game were impacted by this system failure. It is estimated that 5000 to 7000 Kayo accounts were incorrectly served gambling promotional content in conjunction with the AFL Game as a result of the edge case bug (as some viewers will have only been served one advertisement and others more than one). This comprised 2 [Wagering company] advertisements that were cumulatively served a total of 8,971 times (in total, across both advertisements). […].
We confirm again that the Foxtel Group’s automated system was promptly rectified to fix this particular edge case bug. As a result of this incident, we have also introduced an additional compliance measure to minimise the risk of future changes to Foxtel Group’s automated gambling system introducing additional edge case bugs. In this respect, going forward any proposed changes will be signed off by the Foxtel Group’s Director of Streaming & Engineering Technology. This measure is in addition to the testing and quality assurance that the Foxtel Group already undertakes when making changes to its automated gambling advertising system.
The Foxtel Group takes the obligations under the Online Rules very seriously. Although the broadcast of the AFL Game on Foxtel Group’s broadcasting services was compliant, as were the vast majority of the streams of the AFL Game on Kayo, we acknowledge the error with respect to the AFL Game which impacted a small number of Kayo viewers. We are confident that the particular bug which caused the error has been fixed. We also believe that the additional compliance measure we have introduced is a reasonably proportionate response to the incident.
In finalising its investigation into this matter, we urge the ACMA to take into account the circumstances of this incident which was caused by an edge case bug as well as the remedial actions swiftly taken by Foxtel in response to the incident.
Provider’s submission to the ACMA dated 30 September 2022:
You have advised that the ACMA is expanding the scope of the investigation to consider Foxtel’s compliance with clause 21(1) of the Online Rules… 
Further explanation as to these record-keeping requirements is set out in the Explanatory Statement to the Online Rules, which provides:
“The record-keeping requirements…in paragraphs 21(1)(a) and (b)…are the minimum records the ACMA expects a provider to make…depending on the circumstances, the provider may need to make other written and/or audio or audio-visual records to demonstrate compliance with the instrument. This allows some flexibility for the provider to determine which records, or combination of records taken together, given the particular features of their service, will help to demonstrate their compliance with the instrument.”
Foxtel submits that it has fully complied with clause 21(1) of the Online Rules in connection with the Fremantle v Collingwood AFL match on 22 May 2022 (‘AFL Match’). The key requirement of clause 21(1) is to make records sufficient to enable Foxtel’s compliance with the rules to be ‘readily ascertained’, which there can be no question that Foxtel has done in connection with the AFL Match.
Specifically, upon receipt of the initial inquiry from the ACMA on 3 June 2022, Foxtel immediately reviewed its records to determine whether the live coverage of the AFL Match on Kayo complied with the Online Rules.
From the review of our records, we were able to identify, and notified the ACMA, that a portion of the streams of the AFL Match on Kayo did not comply with the Online Rules.
We also identified and provided the following information to the ACMA from the records made by Foxtel:
i. Confirmation that the broadcast of the AFL Match on Foxtel’s
broadcasting services complied with the ASTRA Codes.
ii. Details of the error that caused the breach of the Online Rules to occur.
iii. Audio-visual records of the two gambling advertisements that were
transmitted to Kayo users during the AFL Match in contravention of the
Online Rules.
iv. Confirmation of the number of times the gambling advertisements were
served during the AFL Match to Kayo users.
v. An audio-visual recording of the stream of the live coverage of the AFL
Match.

As is made clear by the Explanatory Statement, Foxtel is afforded the flexibility to determine which records, or combination of records taken together, will help to demonstrate its compliance with the Online Rules. We submit that the above information is more than sufficient to comply with the requirements under clause 21(1).

Provider’s submission to the ACMA dated 19 October 2022:
…As outlined in our letter dated 30 September 2022, Foxtel submits that it has made the necessary records required under clause 21(1) of the Online Rules.
We note that clause 21(1) does not expressly require online content service providers to provide the exact number of end-users that have been served gambling promotional content.  The only records explicitly required on an end-user basis under clause 21(1) is the location of the end-user and, even then, only ‘where known’.  
Notwithstanding the above, we anticipate that going forward we will be able to provide the ACMA on request with the number of end-users that have been served gambling promotional content on Kayo, as in June 2022 we implemented a tracking pixel for all advertising campaigns served on the Kayo platform.  The pixel allows us to track each advertisement and identify the total number of individual end users the advertisement was served to.  
Provider’s submission to the ACMA dated 18 November 2022:
We reiterate our previous submission that the only records required on an end-user basis under clause 21(1) is the location of the end-user, where known.  
Nevertheless, we confirm that Streamotion is technically able to ascertain whether a particular end-user was provided with gambling promotional content during the live coverage of the AFL game provided we receive the email address used to login to the Kayo service in a hashed format.  
Attachment C
Relevant provisions
Schedule 8 to the Broadcasting Services Act 1992
2 Definitions
gambling promotional content means:
(a) advertising content; or
(b) sponsorship content; or
(c) promotional content;
that relates to a gambling service. […]
online content service has the meaning given by clause 3.
online content service provider means a person who provides an online content service.
Note:          See clause 6.

3 Online content service
(1) For the purposes of this Schedule, online content service means:
(a)  a service that delivers content to persons having equipment appropriate for receiving that content, where the delivery of the service is by means of an internet carriage service; or
(b)  a service that allows end‑users to access content using an internet carriage service;
where the service:
 (c)  is provided to the public (whether on payment of a fee or otherwise); and
 (d)  has a geographical link to Australia;
but does not include a service to the extent to which it is:
(e)  an exempt online simulcast service; or
[…]
4 Exempt online simulcast service
(1) For the purposes of this Schedule, exempt online simulcast service means a service, or a part of a service, that is provided to end‑users using an internet carriage service, and that:
(a)  does no more than provide a stream of content that is identical to the stream of programs transmitted on:
(i)  a commercial television broadcasting service provided under a commercial television broadcasting licence; or
(ii)  a commercial radio broadcasting service provided under a commercial radio broadcasting licence; or
(iii)  a subscription television broadcasting service provided under a subscription television broadcasting licence; or
(iv)  a subscription radio narrowcasting service; or
(v)  a subscription television narrowcasting service; or
(vi)  a broadcasting service provided by the Special Broadcasting Service Corporation; and
(b)  provides that stream of content simultaneously, or almost simultaneously, with the transmission of that stream of programs.
(2) For the purposes of subclause (1), in determining whether a stream of content is identical to a stream of programs, disregard any differences that are attributable to the technical characteristics of the provision or transmission (for example, video resolution or sound quality).
(3) For the purposes of subclause (1), in determining whether a stream of content is identical to a stream of programs, disregard the presence or absence of:
(a)  a watermark‑type logo; or
(b)  a watermark‑type insignia;
[bookmark: _Toc96605032]that is not gambling promotional content. […]
[bookmark: BKCheck15B_3][bookmark: _Toc96605057]6  Online content service provider
(1)  For the purposes of this Schedule, a person does not provide an online content service merely because the person supplies an internet carriage service that enables content to be delivered or accessed.
(2)  For the purposes of this Schedule, a person does not provide an online content service merely because the person provides a billing service, or a fee collection service, in relation to an online content service.
[…]

25  Compliance with the online content service provider rules
(1)   An online content service provider must not contravene the online content service provider rules.
[…] 
Broadcasting Services (Online Content Service Provider Rules) 2018

10 Scheduled start of a sporting event
For the purposes of these rules, the scheduled start of a sporting event to be provided on an online content service is:
(a) the specified time of commencement of the live coverage of play of the sporting event, which must be earlier than or at the commencement of actual play, as published or notified in a manner that is clear and prominent to potential end-users of the online content service at least 24 hours before the commencement of the coverage; or
(b) otherwise, the time the live coverage of the sporting event commences. 
Note 1:	Paragraph (a) may be satisfied, for example, by including the specified time on the webpage where end-users are likely to access the online content service, by including it in an electronic program guide (if one is available to end-users), or by sending an email or push notification to end-users. 
Note 2:	For the avoidance of doubt, for the purposes of paragraph (b), any content that is part of the coverage of the sporting event, including, without limitation, content that:
· is hosted at, or takes place at the venue of the live sporting event;
· contains commentary or analysis on the live sporting event;
· contains highlights or replay coverage of the live sporting event; or 
· involves or profiles participants in the live sporting event;
which is provided on the service before play has commenced, or during play, is content that consists of live coverage of the sporting event. 
12 Prohibition of gambling promotional content (other than a commentator betting odds promotion or a representative venue-based promotion)
An online content service provider must not provide gambling promotional content on an online content service in conjunction with live coverage of a sporting event in the period beginning at 5:00 am and ending at 8:30 pm.
Note 1:	Gambling promotional content (other than a commentator betting odds promotion or a representative venue-based promotion) is provided on an online content service in conjunction with live coverage of a sporting event if, and only if, the content is provided on the service during the period:
(a)     beginning 5 minutes before the scheduled start of the sporting event; and
(b)    ending 5 minutes after the conclusion of the sporting event. (See subclause 21(1) of Schedule 8 to the BSA.)
Note 2:    For the avoidance of doubt, promotion of odds is a kind of gambling promotional content to which this section applies. Section 11 deals with commentator betting odds promotions and representative venue-based promotions.
[bookmark: _Toc521483747][…]
21               Record of placement of gambling promotional material to be kept
(1) An online content service provider who provides gambling promotional content on an online content service in conjunction with live coverage of a sporting event must make records sufficient to enable the provider’s compliance with these rules to be readily ascertained, including without limitation:
(c) written records of the date and duration of the content stream of the live coverage of the sporting event and the location of the relevant end-users where known; and
(d) audio or audio‑visual records, as the case may be, of the stream of the live coverage of the sporting event.
(2) A written record, made in accordance with paragraph (1)(a), must be retained in the online content service provider’s custody for at least 6 months after the day the live coverage of the sporting event to which the record relates was provided on the online content service.
(3) An audio or audio‑visual record, made in accordance with paragraph (1)(b),  must be retained in the online content service provider’s custody:
(a) for at least 6 weeks after the day the live coverage of the sporting event to which the record relates was provided on the online content service; or
(b) if, before the end of those 6 weeks, the provider becomes aware that a complaint has been made about compliance with these rules, in respect of that sporting event—for at least 90 days after the day the live coverage of the sporting event was provided.
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