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Background
The investigation
In December 2021, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a broadcast of Ministry Now and Joni Table Talk (the Programs). 
The Programs were broadcast on Daystar, by Foxtel Cable Television Pty Limited [image: ](the Licensee), on 1 September 2021 (Ministry Now) and 24 September 2021 (Joni Table Talk). Daystar is a US ‘faith-based network dedicated to spreading the Gospel 24 hours a day, seven days a week’.
The ACMA commenced an investigation after receiving correspondence alleging that inaccurate and misleading statements about COVID-19 treatments were made in the two broadcasts (see Attachment A). 
[bookmark: _Hlk113430487]The Licensee identified Daystar as a subscription narrowcasting service. The ACMA has assessed the service under the relevant provisions of the Subscription Narrowcast Television Codes of Practice 2013 (the Code). These require accuracy in news and current affairs programs as set out at clause 1.2 (see Attachment C).
The Programs
Ministry Now is described on the Daystar website as:
On the frontlines of today’s new normal, the [hosts lead] viewers around the world into Ministry Now. Full of radical faith, encouraging declarations, and positive advice, this program will help you shift your perspective into the hope God still has for your future.
The broadcast on 1 September 2021, which ran for approximately 57 minutes, was comprised of a discussion between the hosts (Host 1 and Host 2), and Dr. A, which lasted for approximately 35 minutes, about the value of ‘alternative’ COVID-19 treatments (including ivermectin and hydroxychloroquine) and the alleged dangers of COVID-19 vaccines and employer mandates. The broadcast also included 3 musical performances (approximately 18 minutes duration in total) and short references to scripture, prayer and preaching.
Joni Table Talk is described on the Daystar website as:
A lively and sometimes unpredictable half hour talk show, Joni Table Talk (hosted by co-founder of Daystar Television […]) tackles a wide range of relevant issues, controversial subjects and hard-hitting news topics with candor and wit. Combining colorful feature segments with an array of notable guests, [Host 2] offers a fresh perspective on issues ranging from health and nutrition to divorce and alternative lifestyles.  
The broadcast on 24 September 2021 was comprised solely of a 30-minute panel discussion hosted by Host 2 with 2 panellists, Dr. B and Dr. C. The broadcast dealt almost exclusively with issues about the effectiveness of COVID-19 vaccines as a response to infection and featured an in-depth discussion between the program’s host and the medical practitioners, as well as first-hand testimony from two people who said they had been adversely affected by the Pfizer and Moderna vaccines. The program concluded with a brief scripture presentation.
The nature of the Programs
[bookmark: _Hlk111972136]Clause 1.2 of the Code requires narrowcasters to ‘present accurate and fair news and current affairs programs’. It does not provide a definition of ‘news and current affairs programs’ (see Attachment C).
The Licensee submitted (see Attachment B) that Daystar was a narrowcasting service and that the Programs were not news or current affairs programs and were, therefore, not subject to the Code’s accuracy rules. The Licensee submitted that the programs were otherwise compliant with the Code.
The ACMA notes that the Subscription Broadcast Television Codes of Practice 2013 (the Broadcast Code), which contains similar provisions, includes the following definition of news and current affairs programs: 
…programs which report on current or recent happenings and include short bulletins, filmed coverage of international, national and local events, report on weather and essential services.
In further submissions to the ACMA, the Licensee provided the following remarks on why the content provided on the Programs should not be defined as news and current affairs programs:
On occasion, the Programs may discuss current or relevant newsworthy issues (and always with a faith‐based focus). However, the mere reference to topics in the news or matters of current affairs within the Programs is not sufficient to satisfy the definition of “news and current affairs programs” when the Programs are viewed as a whole. The Programs do not feature any reports on current or recent happenings, do not include bulletins or filmed coverage of international, national and local events and do not report on weather or essential services. As such, the Programs are incapable of satisfying the description of “news and current affairs programs”, whether one uses the definition in the Subscription Broadcast Television Codes or the natural and ordinary meaning of those words. The discursive and entertainment focused nature of the Programs clearly constitutes commentary and opinion‐style programming which is distinguishable from factual reportage such as news bulletins.
The ACMA does not agree with the submission that ‘news and current affairs programs’ should be understood as needing to include elements of ‘news’ programming. The ACMA considers that, in addition to combined news and current affairs content, the term should also be understood to refer to two programming types – news programming, and separately, current affairs programming. A program that is mainly devoted to discussion of current social, economic or political events of interest or importance to the public is commonly understood in the broadcasting industry, and by the general public, to be a current affairs program.
[bookmark: _Hlk113430126][bookmark: _Hlk113429999][bookmark: _Hlk113430020]Having considered the program Ministry Now, which had a total duration of around 57 minutes, the ACMA considers that the program was a current affairs program for the purposes of the Code. While the program included approximately 22 minutes of other content, such as songs and references to scripture, the majority of the program – 62% – was focussed on COVID-19 – which was a topic of significant social, economic and political interest globally at the time of the broadcast. Based on the ordinary meaning of the term ‘current affairs’, as well as its common industry understanding, and the proportion of the program dedicated to current affairs content, the ACMA considers that the program as broadcast was a current affairs program. The relevant Joni Table Talk program consisted solely of a discussion related to COVID-19 and was therefore also a current affairs program. 
The Licensee further submitted that, in determining that the Programs were current affairs programs, the ACMA had not considered the context and audience of the Programs and that ‘[a]lthough episodes of the Programs may, on occasion, discuss current issues or events, such discussion always has a faith‐based focus (and no other focus) and is firmly based in a religious context’. 
Noting the lack of definition of news and current affairs programs under the Code, the Licensee referred to the definition in the Broadcast Code noted above, and to section 130ZK of the BSA that defines a current affairs program as one:
… whose sole or dominant purpose is to provide analysis, commentary or discussion principally designed to inform the general community about social, economic or political issues of current relevance to the general community. 
The Licensee argued that a current affairs program ‘reports on or provides analysis, commentary or discussion designed to inform the general community’ (emphasis in Licensee submission). 
The ACMA agrees with the Licensee that the definition provided under section 130ZK of the BSA provides some guidance as to, and accords with, the ordinary meaning and common understanding of the term ‘current affairs’ program. That definition also requires consideration of the ‘sole or dominant purpose’ of the Programs. 
The Licensee also submitted that: 
‘[t]he mere discussion of current events or issues of public importance in an episode of a program which otherwise clearly does not constitute a current affairs program is incapable, without more, of rendering that program as a news and current affairs program.’ 
Further, the Licensee was concerned that the ‘breadth’ of the ACMA’s application of the Code could result in reality TV or animated comedy being considered current affairs programs. The ACMA disagrees that this is the logical conclusion of its assessment of this particular program.
The ACMA considers that particular episodes of serial programs can, and should be, assessed, on a case by case basis, on their own merits – as the ACMA has done in this investigation. That a program is promoted as a faith-based program and is provided on a faith-based broadcasting service, are secondary considerations in circumstances where the program itself deals with matters of general social or political interest and does not present the relevant material within the context of a faith-based discussion. That was the case with the Programs. 
[bookmark: _Hlk119934433]The ACMA considers it would be incorrect to characterise the relevant material in either Ministry Now or Joni Table Talk as ‘mere discussion’ within a program that otherwise did not constitute a current affairs program. As noted above, the COVID-19 discussion was the sole topic of discussion in Joni Table Talk and comprised over 60% of the total program time in Ministry Now. In both programs, the discussion of COVID-19 issues was a prime focus, rather than incidental, as the Licensee appears to suggest. 
The ACMA, therefore, considers that the relevant episode of Joni Table Talk had the sole purpose, and the relevant episode of Ministry Now had the dominant purpose, of providing analysis, commentary and discussion which aimed to inform viewers about a social, economic and political issue of relevance to the general community at that time. The Programs were, therefore, current affairs programs.
The Licensee further submitted that the ACMA wrongly applied clause 1.2 of the Code, and asserted that the Code requires consideration of the relevant program as a whole, and an inaccurate statement in a program does not render the whole program inaccurate:
[…] Clause 1.2 does not permit a conclusion to the effect that any statement within a program which is found to be inaccurate necessarily means that the program itself, as a whole, would also be inaccurate and in breach of the clause. Rather, as indicated by sub‐clauses (a) and (b), whether clause 1.2 has in fact been breached will depend on an examination of the statement in question and the nature of the program as a whole.
and that:
[…] the accuracy provisions of the Subscription Broadcast Code and the Commercial TV Code only apply to specific types of factual statements in certain contexts – the presentation of “news” and “material facts” respectively. The difference between those provisions and the requirements in clause 1.2 of the Code make it necessary for the ACMA to adopt a different approach when analysing questions of accuracy in a narrowcast program. 
[bookmark: _Hlk119934720]The ACMA does not accept either of these submissions. A finding that a program contains inaccurate factual statements does not imply that the entire program was found to be inaccurate. The ACMA’s general approach to assessing accuracy in current affairs programs is to consider the program as a whole to ascertain the editorial context. It is within this context that the ACMA will consider the accuracy of individual relevant statements and their materiality within that context. Where the ACMA finds a statement was inaccurate, but not material within the context of the program, the ACMA would be unlikely to find a breach under the Code. If however, a factual statement, whose materiality is significant to the program as a whole, is found to be inaccurate, then the licensee is likely to be found in breach of the Code. That is, the approach taken by the ACMA in this investigation was to assess whether the Licensee had complied with its obligation under the Code to present accurate current affairs programs. 
[bookmark: _Hlk119935046]The ACMA also does not accept the Licensee’s submission that the relevant statements should not be considered factual in character, as many were statements made by qualified medical professionals and all were made in the context of what were objectively factual discussions of COVID-19. While they were made in faith-based programs, as noted above, the statements were not made within a proximate context of scripture, nor were they discussed on a religious basis. Instead, they were presented in the context of scientific studies or as the direct experience of medical professionals, without reference to religious considerations.    
Reliance on clause 1.9 of the Code 
The Licensee submitted in its initial response that, in the event that the ACMA considered any of the statements under investigation were not accurate, it ‘further relies’ on the operation of clause 1.9 of the Code, on the grounds that: 
Foxtel has no practical control over the broadcast feed of the Channel, which is distributed by Daystar worldwide and that the Licensee ‘has taken reasonable precautions and exercised due diligence to avoid a breach of [the Code]. In particular, the [Channel Supply] Agreement contains a provision requiring Daystar to ensure that the Channel will comply at all times with all applicable Australian laws and regulations, including [the Code].

A licensee’s responsibility to comply with the Code cannot be divested even though the Licensee has submitted that ‘editorial independence’ or ‘practical, operational or creative control’ is ceded to the channel provider, through contractual arrangements over programs to be broadcast by the Licensee. 
The Licensee further submitted:
We are extremely concerned that the [ACMA’s] Report seems to suggest that licensees must monitor all programming supplied by third parties for compliance with the Code. Ongoing monitoring of all content broadcast on a licensee’s platform is entirely impractical and is simply not feasible, particularly when it is often the case that third party channel content is provided to multiple licensees via a live feed. The ACMA’s suggestion would require Foxtel to review content on every channel provided to Foxtel by a third party on a live basis, which would represent a mammoth compliance burden which Foxtel (and we suspect other licensees […]) is simply not resourced to meet.
The ACMA considers that there are arrangements that can be made which would sit reasonably between monitoring all content and the complete devolution of responsibility for compliance to a third party.  
A licensee must have some systems in place to assure itself that programming supplied by another person for broadcast by the licensee is compliant with the Code and to take prompt remedial steps if it is not. 
A failure by a licensee to make adequate provision in that regard in contractual arrangements, and any other arrangements, may mean that the ACMA (having regard also to any other relevant circumstances) could not be satisfied that the cause of a breach was beyond the licensee’s control, or that the licensee took reasonable precautions and exercised due diligence to avoid the failure to comply with the Code. 
In its further submission, the Licensee stated that:
… at the time the ACMA commenced its investigation into the Programs in October 2021, [the Licensee] raised the ACMA’s concerns with Daystar in writing and received written assurances from Daystar that the provision of COVID‐19 related programming on the Channel complied with the Code.
The ACMA does not consider this submission compelling. The Licensee has provided no information about the basis on which Daystar gave assurances that the Programs complied with the Code; nor has the Licensee provided any information to demonstrate that it has provided Daystar with detailed information or instruction relevant to achieving compliance with the Code. 
To fall within clause 1.9 of the Code, licensees are required to take steps which are adequate in the circumstances. It may be that certain types of content or environmental factors (such as the COVID-19 pandemic) will present a greater risk than others, and that a system of training and checking that an overseas content provider understands the Australian requirements, may be appropriate in those instances. The Licensee may also need to undertake periodic auditing of certain programs to mitigate against the risk that content broadcast does not satisfy the requirements in the Code. 
Ultimately, responsibility for compliance with the Code rests with the Licensee. In this instance, the Licensee has not provided sufficient information to satisfy the ACMA that the failures to comply with provisions of the Code identified in this report were due to causes beyond the Licensee’s control, or that the Licensee took reasonable precautions and exercised due diligence to avoid the failures.
Issue: Accuracy
Code No. 1
General Guidelines For Programming
1.2 Narrowcasters will present accurate and fair news and current affairs programs, and where practicable, will ensure that:
(a) factual material will be clearly distinguished from commentary, analysis or simulations; and
(b) news or events are not simulated in a way that misleads or alarms the audience.
Finding
The ACMA finds that the Licensee breached clause 1.2 of the Code. 
Reasons
To assess compliance, the ACMA has addressed the following questions:
· What did the material convey to the ordinary reasonable viewer?
· Was the material factual in character?
· If so, was the factual material accurate?
The considerations the ACMA uses in assessing whether or not broadcast material is factual are set out at Attachment D. 
The complainant alleged the following statements were broadcast and did not comply with the accuracy provision of the Code.
Ministry Now
1. This is a very safe drug. Safer than aspirin, safer than Tylenol (Statement 1, made by Dr. A).
2. Four billion doses given, 12 to 16 adverse outcomes out of four billion (Statement 2, made by Dr. A).
3. [COVID] is… a clotting disease. The wonderful thing about Ivermectin is it helps as an anti-clotter (Statement 3, made by Dr. A).
4. We’re seeing an uptick in the laboratory of reactivated other viruses; Epstein-Barr, herpes viruses, HPV viruses, we’re seeing an uptick in certain cancers, already (Statement 4, made by Dr. A).
5. People are still getting [COVID], that got the vaccine shot, and they’re still transmitting COVID who got the vaccine shot, so why would you take an experimental drug, that this technology has not been proven, it killed all the animals that they tested it on, so why would you do it? (Statement 5, made by Host 1).
6. The FDA broke the rules in approving this… tons of rules, so this is a rushed, provisional approval, with no long term safety (Statement 6, made by Dr. A).
7. The shots are not proven long term in pregnancy, the long term outcomes for the foetus are not proved. To force a patient to get a shot is evil (Statement 7, made by Dr. A). 
Joni Table Talk 
8. It has chemicals inside that will lead to infertility… and leads to miscarriages (Statement 8, made by Dr. B).
9. We’ve seen a 400% increase in miscarriage… not a miscarriage, it’s murder (Statement 9, made by Dr. B).
10. No one has studied the shot to see what happens to it when it’s injected into the body (Statement 10, made by Dr. B).
11. We are seeing women who are in menopause beginning to bleed (Statement 11, made by Dr. B).
12. We are seeing women with regular period getting heavy bleeds and blood clots (Statement 12, made by Dr. B).
13. We have no information about the shot (Statement 13, made by Dr. B).
Ministry Now
The ACMA assessed whether Statements 1 to 7 provided inaccurate information about COVID-19 treatments and vaccines. These assessments are presented below.
The program largely consisted of a medical practitioner providing information about the use of various remedies for COVID-19 treatment, including, chiefly, Ivermectin and questioning the effectiveness of COVID-19 vaccines. The ACMA considers that 5 of the 7 statements were inaccurate, and its finding is that the program included breaches of clause 1.2 of the Code.
The ACMA was unable to make a finding in relation to one of the statements due to a lack of available relevant evidence. 
1. This is a very safe drug. Safer than aspirin, safer than Tylenol
Host 2 commented that Dr. A was an advocate for Ivermectin in the US and referred to a ‘backlash’ from the ‘secular’ media about Ivermectin and misinformation concerning the use of this drug in horses and cows, to which Dr. A responded:
Of course, you do but you also give it to people. 
You give penicillin to horses and cows, you give pain killers to horses and cows, you give anaesthetics to horses and cows […] but you don’t give in human doses, you give in animal doses. This is a very safe drug, safer than aspirin or safer than Tylenol.
Dr. A then supported the assertion that Ivermectin was safer than aspirin or Tylenol by quoting fatality statistics concerning the number of deaths annually in the US attributed to those drugs – 3000 (aspirin) and 450 (Tylenol) – and comparing those statistics to the ‘12 to 16 adverse outcomes’ out of 4 billion doses of Ivermectin delivered over 20 years to ‘starving children in Africa’. It was also noted that Ivermectin was available in ‘many countries over the counter’. 
What did the material convey to the ordinary reasonable viewer?
Given the context of the claims made by Dr. A, the ordinary reasonable viewer would have understood that:
1. Ivermectin, like a range of medicines, is a drug that is used in animals but can also be used in humans in appropriate doses.
2. When given in ‘human’ doses, Ivermectin is a very safe drug and it is safer than aspirin and Tylenol – as evidenced by fatality statistics. 
In the context of the safety of medicines, the ordinary reasonable viewer would understand the concept of a safe medicine as one generally not harmful to health when taken as prescribed or as instructed by the manufacturer. 
In this instance, a more specific meaning of ‘safe’ was also conveyed by the reference to statistics of fatalities associated with aspirin and Tylenol. In this particular context, the viewer would understand that Dr. A conveyed that Ivermectin represented a fatality risk that was lower than either aspirin or Tylenol. 
The ACMA considers that it would not have been clear to the ordinary reasonable viewer whether Dr. A was referring to the fatalities as consequences of unprescribed use of aspirin and Tylenol. However, given both are available over the counter, it is likely that the statistics referred to unprescribed use as well as prescribed use.
Was the material factual in character?
The statement was made by Dr. A as a qualified medical practitioner, and he was presented in the program as an expert on the subject being discussed. Statements by persons purporting to be experts are interpreted by viewers differently to those of non-experts and are more likely to be understood as factual assertions. 
The Licensee submitted that the statement ‘taken in context is an opinion as to the relative safety of Ivermectin’ and that:
At conventional doses, ivermectin is generally regarded to be a safe drug to treat certain conditions. It is generally accepted that it is only at high doses that safety concerns tend to arise. 
In the statement, Dr. A asserted the safety of the drug [Ivermectin] in general terms and then proceeded to provide comparative details of its safety relative to other medications i.e., aspirin and Tylenol. 
In the context of the comparison with overall fatalities said to be associated with aspirin and Tylenol, the statement that Ivermectin is safer than either of those drugs, is specific, unequivocal and capable of independent verification. 
Was the factual material accurate?
Both Tylenol (which contains paracetamol) and aspirin are over-the-counter medicines commonly used to treat mild pain, fever and inflammation. 
The Licensee submitted:
[Re] the comparison of ivermectin with aspirin and Tylenol (i.e., paracetamol), we note that many studies, reviews and publications from reputable sources have previously highlighted the risks associated with these common medications.
The Licensee reported some of the risks associated with aspirin and Tylenol, noting a study reported on by the Royal Australian College of General Practitioners (RACGP)[footnoteRef:2] in which clinical trial participants found that prolonged daily intake of aspirin increases the risk for gastrointestinal bleeding by 60% in people aged 70 and older. Another article cited that the long-term use of aspirin in older adults increases the risks of haemorrhage.[footnoteRef:3] The Licensee also cited risks associated with paracetamol poisoning.[footnoteRef:4] [2:  https://www1.racgp.org.au/newsgp/clinical/latest-research-the-death-knell-for-aspirin-use-as#:~:text=Latest%20research%20the%20%27death%20knell%27%20for%20aspirin%20use%20as%20primary%20prevention,-Matt%20Woodley&text=More%20results%20from%20the%20landmark,people%20aged%2070%20and%20older ]  [3:  Effect of Aspirin on Cardiovascular Events and Bleeding in the Healthy Elderly, The New England Journal of Medicine, https://www.nejm.org/doi/full/10.1056/nejmoa1805819]  [4:  Updated guidelines for the management of paracetamol poisoning in Australia and New Zealand (mja.com.au)] 

The Licensee gave no evidence concerning the corresponding level of risk of these conditions associated with the use of Ivermectin.
As noted above, the safety of Ivermectin in comparison to aspirin and Tylenol was contextualised by the program in terms of fatalities. The statistics provided in the program for fatalities associated with aspirin or Tylenol were presented as absolute numbers of related deaths annually in the US. There was no corresponding fatality statistic with which the audience could make a comparison of the relative safety of Ivermectin. The statistics that were provided in the program in relation to Ivermectin referred to ‘adverse outcomes’ concerning African children over a 20 year period but without any qualification or definition as to the sample or what the nature of those outcomes might be. 
Consequently, neither the information provided by the Licensee nor the information provided in the program can be used to ascertain the accuracy of the statement that Ivermectin was safer than aspirin or Tylenol.
The ACMA has been unable to locate information concerning fatalities associated with Ivermectin that would allow it to determine the accuracy of the statement.
Accordingly, the ACMA makes no finding with respect to the accuracy of the statement, ‘safer than aspirin, safer than Tylenol’. 
2. Four billion doses given, 12 to 16 adverse outcomes out of four billion 
As noted above, Dr. A contextualised the safety of Ivermectin by making the following statement:
[Ivermectin] given to poor starving children in Africa on a monthly basis for almost four decades 4 billion doses [of Ivermectin] given, 12 to 16 adverse outcomes out of four billion. 
What did the material convey to the ordinary reasonable viewer?
The ordinary reasonable viewer would have understood from this statement that:
1. Ivermectin has been given to children in Africa over almost 4 decades.
2. Four billion doses had been given over that time.
3. 12 to 16 adverse outcomes had been the result.
No detail was provided as to the nature of the adverse outcomes. In the absence of detail, the ACMA considers it would be reasonable for viewers to understand that ‘adverse outcomes’ could mean any negative physiological or psychological response to Ivermectin use.
The ACMA considers that the meaning conveyed by the statement was that the general incidence of adverse outcomes from taking Ivermectin was infinitesimally small (16 out of 4 billion).
Was the material factual in character?
The statement contained specific numerical quantities. While there may have been some ambiguity around the precise meaning of ’adverse outcomes’, Dr. A’s statement was delivered in a categorical manner and was sufficiently specific that its accuracy could be independently verified. It was, therefore, factual in character. 
Was the factual material accurate?
The Licensee submitted:
This statement is a further representation as to relative safety, being the low rates of adverse outcomes experienced by uses of ivermectin.
Numerous scientific studies have reported low rates of adverse events following administration of ivermectin. For instance, a study published on 4 December 2017 in The American Journal of Tropical Medicine and Hygiene found that 28 cases among almost 4 billion doses resulted in serious neurological adverse events. Of these 28 cases, 19 also related to patients who had been taking other suspect or concomitant medications (7 of which had central nervous system effects). 
Based on the above, this statement was an accurate representation of the scientific data regarding ivermectin as was available at the time the Programs were broadcast.[footnoteRef:5] [5:  https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5929173/] 

The assertion that Ivermectin has been used in Africa was accurate, as evidenced by the article cited by the Licensee. However, the excerpt of the article provided by the Licensee does not necessarily provide support for Dr. A’s statement about adverse outcomes, as it only reported on serious neurological adverse effects and not adverse outcomes more generally, as would be understood by the ordinary reasonable viewer.
The article cited by the Licensee also states:
A total of 1,668 reports for ivermectin were identified. The most commonly reported adverse events for ivermectin were pruritus (25.3%), headache (13.9%), and dizziness (7.5%). 
An incidence of approximately 1600 adverse events is significantly greater than the level conveyed by Dr. A’s statement. Therefore, based on the information provided by the Licensee, the ACMA considers that the statement ‘four billion doses given, 12 to 16 adverse outcomes out of four billion’, was not accurate. 
In coming to its findings concerning the accuracy of statements 1 and 2, the ACMA notes that the message conveyed by the discussion about the safety of Ivermectin was that Ivermectin was safe to use to treat COVID-19. The ACMA notes that safety does not equate to efficacy and the position of public health organisations is that Ivermectin is not an effective treatment for COVID-19.[footnoteRef:6] [6:  See https://www.health.gov.au/health-alerts/covid-19/treatments/about, https://www.tga.gov.au/news/media-releases/new-restrictions-prescribing-ivermectin-covid-19, https://www.fda.gov/consumers/consumer-updates/why-you-should-not-use-ivermectin-treat-or-prevent-covid-19#:~:text=Ivermectin%20has%20not%20been%20shown,medications%2C%20like%20blood-thinners, https://www.who.int/news-room/feature-stories/detail/who-advises-that-ivermectin-only-be-used-to-treat-covid-19-within-clinical-trials, and https://www.ascot-trial.edu.au/blogs/news/oxford-is-trialling-ivermectin-the-path-to-this-point-has-been-rocky-why, accessed 29 September 2022.] 

3. [COVID] is… a clotting disease. The wonderful thing about Ivermectin is it helps as an anti-clotter
At approximately 22:50 minutes, as part of the continuing discussion about the efficacy of Ivermectin, Dr. A said:
COVID is a clotting disease. If the one message I can get out today, is that COVID is a clotting disease, a clotting disease, a clotting disease. The wonderful thing about Ivermectin is it helps as an anti-clotter, […]
What did the material convey to the ordinary reasonable viewer?
This statement was a composite statement, containing at least two assertions. The first concerned the nature of COVID-19 and its association with blood clotting. The second concerned the capacity of Ivermectin to assist with the treatment of blood clots. 
With regards to the nature of COVID-19 and its association with blood clotting, the assertion was conveyed through an emphatic delivery: ‘one message I can get out there today’ combined with repetition (four times), that COVID-19 ‘is a clotting disease’. The effect of this delivery was twofold. Firstly, it focussed the attention of the viewer on the ‘one message’ and emphasised that the message was exceptional and conveyed information that may previously have been unknown to them. 
The meaning conveyed through the use of repetition was that the message was important and further, the repetition of stating what COVID-19 was – ‘a clotting disease’ – conveyed that it was primarily a clotting disease, above all else. This meaning is supported by the context in which the assertion was made. The statement directly followed Dr. A’s description of their own experience of COVID-19, referring to very mild COVID-19 respiratory symptoms (‘sore throat, stuffy nose for 2 days’), which had been overcome in 2 days with ‘Ivermectin, high vitamin D, zinc, vitamin C, some melatonin’ and ‘aspirin’. Taking into account this context and the repetitive use of ‘clotting disease’, the ACMA considers the meaning conveyed was that COVID’s danger is not primarily as a respiratory disease, but as a clotting disease. 
The ACMA considers that the combination of these two aspects – the emphatic message and repetition that COVID-19 was a ‘clotting disease’ resulted in the first assertion conveying the meaning that, the primary danger of COVID-19 was as a blood clotting disease.  
The second assertion was that Ivermectin was an ‘anti-clotter’ – that is, a medicine that treats blood clots; and as such, in the context in which it was stated, could assist with the treatment of COVID-19 (as a clotting disease). 
Was the material factual in character?
Dr. A’s assertion that COVID-19 is primarily a clotting disease is capable of independent verification and is sufficiently specific to be considered a factual assertion.
The assertion that Ivermectin is used to treat blood clots was specific, unequivocal and capable of independent verification. It was a factual assertion.
Was the factual material accurate?
The Licensee submitted:
It has been widely reported that COVID‐19 is a disease which can result in blood clots and associated conditions (such as deep vein thrombosis, cerebral venous thrombosis and pulmonary embolism). Examples of publications which have referred to the risk of blood clots associated with COVID‐19 both in Australia and internationally are provided below:
· What Does COVID Do to Your Blood? | Johns Hopkins Medicine
· RACGP - Blood clots up to 10 times more common with COVID than vaccines: Study
· Coronavirus and Blood Clots: Risks, Complications, Prevention (healthline.com)
· People with coronavirus are at risk of blood clots and strokes • Heart Research Institute (hri.org.au).
The publications referenced by the Licensee were from reputable sources that have reported that COVID-19 is a very complex illness, affecting the human body in multiple ways including by creating significant risks of blood clots and strokes, in addition to respiratory problems. 
They indicate that COVID-19 is a disease that can cause blood clotting. They do not, however, indicate that it is primarily a clotting disease. 
The ACMA considers, therefore, that the factual material conveyed to the ordinary reasonable viewer – that COVID-19 is primarily a clotting disease – was not accurate.
On the assertion that Ivermectin is an anti-clotter drug, the Licensee submitted that the evidence to support the assertion was not conclusive: 
[…] the evidence surrounding the use of ivermectin as an “anti‐clotter” is not conclusive. However, scientific studies have indicated that persons who have been treated with ivermectin have reported excessive hypocoagulability. Hypocoagulability is a condition of irregular and slow blood clotting.
The ACMA found no evidence to suggest that the assertion was accurate. In fact, the ACMA has identified some evidence to the contrary:
Ivermectin has a minimal effect on coagulation and concern about mass treatment for this reason appears to be unjustified.[footnoteRef:7] [7:  See https://pubmed.ncbi.nlm.nih.gov/1449278/ , accessed 15 June 2022.] 

Considering the lack of available definitive evidence, the ACMA considers that the categorical assertion that Ivermectin is an anti-clotting medicine was not accurate. 
Accordingly, the ACMA finds that Statement 3 – that COVID-19 is primarily a clotting disease and that Ivermectin is an ‘anti-clotter’, was not accurate.
4. We’re seeing an uptick in the laboratory of reactivated other viruses; Epstein-Barr, herpes viruses, HPV viruses, we’re seeing an uptick in certain cancers, already
At approximately 25:00 minutes, Host 1 asked Dr. A what people who had received the vaccination for COVID-19 should do. Following his expression of concern about immune responses in the US related to the approved COVID-19 vaccines, Dr. A said:
And we’re seeing an uptick in the laboratory of reactivated other viruses. Epstein-Barr, herpes viruses, HPV viruses. We’re seeing an uptick in certain cancers, already. And it’s concerning. 
What did the material convey to the ordinary reasonable viewer?
The ordinary viewer would have understood this statement to convey that medical professionals had seen – in the laboratory – an increased instance of reactivated other viruses and some cancers, amongst patients who had received the COVID-19 vaccine.
The Licensee submitted the statement:
[…] was primarily based on independent testing conducted by Dr. A’s laboratory. The statement is reflective of phenomena that Dr. A examined directly during […] testing and should be viewed only as commentary regarding those tests. 
The ACMA notes that Dr. A was introduced as having ‘performed and diagnosed over one hundred thousand COVID tests’.
However, in each of these statements, the ‘we’ appeared to refer to a wide collective, primarily the medical profession.
The ACMA considers, therefore, that the ordinary reasonable viewer would have understood the phrase ‘we’re seeing in the laboratory’, to refer to medical laboratories more generally and their collective observation of increased instances of ‘reactivated’ viruses such as Epstein-Barr, herpes and HPV as well as specific types of cancers (and given the context in which the statement was made) amongst people who had received the approved COVID-19 vaccines.
Was the material factual in character?
The points in the statement were made by Dr. A as a qualified medical practitioner with expertise in the field and constitute an unequivocal statement that an increase in certain other viruses and certain cancers had been observed in people who had received a COVID-19 vaccine. The statement was therefore factual in nature and capable of independent verification.
Was the factual material accurate?
The Licensee submitted:
As a qualified medical professional, Dr. A is entitled to present his views and observations, especially in regard to matters of public importance such as the effectiveness of measures which currently exist to limit the spread or severity of COVID‐19.
One study cited by the Licensee examined whether there was a connection between COVID-19 infection and reactivation of Epstein-Barr virus (EBV) [footnoteRef:8] and in another two, links between COVID-19 vaccination and reactivated herpes.[footnoteRef:9] [8:  See https://www.mdpi.com/2076-0817/10/6/763, accessed 5 July 2022]  [9:  See https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8379763/ and https://casereports.bmj.com/content/14/9/e245792, accessed 5 July 2022] 

As noted above, the ACMA considers that an ordinary reasonable viewer would have understood Dr. A to be referring to observations made by the broader medical profession rather than their own observations from studies, and to observed consequences of COVID-19 vaccinations rather than of the COVID-19 infection. 
Accordingly, the ACMA does not consider the evidence submitted by the Licensee regarding the study into the Epstein-Barr virus to be relevant to the question of the accuracy of the statement. As noted, the Licensee cited two studies examining a link between the COVID-19 vaccine and reactivated herpes virus. The studies cited 3 specific cases of patients who developed herpes after the COVID-19 vaccination. Both studies stated that the association between the COVID-19 vaccine and the reactivation of the herpes virus was inconclusive and further studies would be needed to find a possible relationship.  
The Licensee did not cite any studies examining an increase in the HPV virus and cancers as a result of receiving the COVID-19 vaccine. 
The ACMA found no evidence to suggest the connection between the COVID-19 vaccine and the reactivation of the HPV. Australian medical authorities have advised that COVID-19 vaccines are safe for people affected by cancer.[footnoteRef:10] Press reports published prior to the broadcast have disputed claims linking cancer with mRNA COVID-19 vaccines.[footnoteRef:11] There have, however, been reports of false positive cancer diagnoses following the COVID-19 vaccination.[footnoteRef:12] [10:  See https://www.canceraustralia.gov.au/sites/default/files/publications/frequently-asked-questions-about-covid-19-vaccines-people-affected-cancer/pdf/covid-19_faq_updated_1_april_2022.pdf, accessed August 2022.]  [11:  See https://apnews.com/article/fact-checking-afs:Content:9994785135, accessed 1 August 2022.]  [12:  See https://www.itnonline.com/article/covid-19-vaccine-can-cause-false-positive-cancer-diagnosis, accessed   August 2022.] 

Considering the available evidence, the ACMA finds that statements concerning ‘upticks’ in reactivated Epstein-Barr virus and HPV and ‘certain cancers’, following vaccination, were not accurate. 
5. People are still getting [COVID], that got the vaccine shot, and they’re still transmitting COVID who got the vaccine shot, so why would you take an experimental drug, that this technology has not been proven, it killed all the animals that they tested it on, so why would you do it? 
At approximately 26:40 minutes, Host 1 made the following statement:
… but yet, people are still getting COVID that got the vaccine shot, and they’re still transmitting COVID who got the vaccine shot. So why would you take an experimental drug, that this technology has not been proven, it killed all the animals that they tested it on, so why would you do it?
What did the material convey to the ordinary reasonable viewer?
The ordinary reasonable viewer would have understood Host 1 to be posing a rhetorical question to the audience – asking why people would take a vaccine for COVID-19 when:
1. [bookmark: _Hlk110244617]People who have been vaccinated are still getting and transmitting COVID-19.
2. COVID-19 vaccines have not been proven for safety and efficacy.
3. COVID-19 vaccines had killed all of the animals they were tested on. 
Was the material factual in character?
Host 1’s statement was made following Dr. A’s comments about the immune response from taking the COVID-19 vaccine. 
The Licensee submitted:
It should be noted that [Host 1] was not a qualified medical professional and was never represented as such. The statements by [Host 1] are therefore readily distinguishable from opinions offered by experts such as [Dr. A] and [Dr. B]. Host 1’s statements should be regarded as pure commentary rather than the presentation of factual material.
Host 1’s language was subjective at times and several statements that preceded the statement under assessment could be regarding as commentary, such as:
They put fear on you, you need to get the vaccine (26:30)
They try to put guilt on you… you love your family, you love your friends, you love your co-workers (26:35)
The ACMA disagrees with the Licensee’s argument that, based on their lack of medical expertise, Host 1’s statements should be regarded as pure commentary rather than the presentation of factual material. The statement under assessment contained 3 components that were presented as factual. 
The statements: 
People who have been vaccinated are still getting and transmitting COVID-19
It (the vaccine) killed all the animals that they tested it on 
are specific, unequivocal, and capable of independent verification, and clearly conveyed statements of fact.
The following statement is less so:
COVID-19 vaccines have not been proven for safety and efficacy
Vaccines were granted approval from health authorities having undergone testing which satisfied health authorities as to their safety and efficacy. However, Host 1’s statement could be interpreted as saying they did not consider this sufficient proof of their safety, thereby making the statement one of opinion. Accordingly, the ACMA has not assessed this against the accuracy provisions of the code.  
Was the factual material accurate?
The ACMA understands that, while vaccination decreases the chances of people getting and transmitting COVID-19, it does not entirely prevent those outcomes, and so the ACMA considers this component of the statement to be accurate. 
Other than submitting that Host 1’s statements should be regarded as commentary, the Licensee did not provide any support for their statement that the vaccine ‘killed all the animals that they tested it on’. 
Although claims had been made that COVID-19 vaccinations did not pass animal trials because of animal deaths, these claims have been shown to be untrue.[footnoteRef:13] There is no evidence to support the claim that the vaccines killed ‘all the animals’ that they were tested on.  [13:  For example, see https://www.reuters.com/article/factcheck-covid-vaccine-animal-idUSL2N2NJ1IK and https://www.usatoday.com/story/news/factcheck/2021/09/10/fact-check-pfizer-moderna-johnson-johnson-covid-vaccines-animal-studies/8262536002/, both accessed on 4 July 2022. ] 

The ACMA therefore finds the statement that the vaccine ‘killed all the animals that they tested it on’ was not accurate.   
6. The FDA broke the rules in approving this…tons of rules, so this is a rushed, provisional approval, with no long-term safety
At approximately 29:50 minutes, Dr. A made the following statement:
They approved the BioNTech, which was a partner with Pfizer, the Comirnaty, which won’t be available in the United States for years […] essentially, it’s the same as the Pfizer, maybe some minor differences. Again we need full transparency, full ingredients list. I want scientific honesty and truth, that’s what we’ve been demanding for a long time now, and crickets, they won’t do it. And our government agencies are covering up for them and it’s very frustrating. The FDA broke the rules in approving this, tonnes of rules, and so this a rushed, provisional approval, with no long-term safety.
What did the material convey to the ordinary reasonable viewer?
The ordinary reasonable viewer would have understood that:
1. There were several rules and regulations relating to the approval of COVID-19 vaccines. 
2. The US Food and Drug Administration (FDA) broke rules and did not follow the proper process for approving COVID-19 vaccines. 
3. Long-term safety was compromised by the ‘rushed’ nature of the approval.
Was the material factual in character?
The Licensee submitted:
This statement is clearly an expression of opinion based on the limited time available between discovery of the virus and availability of the vaccine. 
The ACMA accepts that Dr. A was expressing an opinion about the potential effect of the asserted speed of the FDA approval process on the safety of COVID-19 vaccines.
The ACMA does not accept that Dr. A was expressing an opinion about the FDA not following the rules. The statement that the FDA ‘broke the rules’, was a strongly made assertion, delivered by a medical professional. This gave weight and credibility to the assertion. The assertion that the FDA did not follow proper process is unequivocal and capable of independent verification.
If so, was the factual material accurate?
Several times during the broadcast Dr. A expressed frustration with the FDA in very quickly approving the Pfizer vaccine under the ‘emergency use authorisation’ (EUA). 
The Licensee submitted that:
The process through which the FDA granted approval to the COVID‐19 vaccines used in the United States is widely known to have departed from the FDA’s usual approval procedure due to the COVID‐19 public health emergency.
[…]
This statement does not suggest that the COVID‐19 vaccines which were the subject of an EUA were not rigorously tested. However, on the basis that the EUA allows medicines to be provisionally approved for use within a far shorter time frame than the usual approval process, the description of the FDA’s approval process as “rushed” and “provisional” in this context was accurate.
The ACMA accepts that Dr. A referred to a ‘rushed process’, however the statement in question is not whether the FDA ‘departed’ from the ‘usual approval procedure’, by granting the provisional approval; rather, it is whether the FDA did not follow proper process and broke the rules.
According to the FDA website:
An Emergency Use Authorization (EUA) is a mechanism to facilitate the availability and use of medical countermeasures, including vaccines, during public health emergencies, such as the current COVID-19 pandemic. Under an EUA, FDA may allow the use of unapproved medical products, or unapproved uses of approved medical products in an emergency to diagnose, treat, or prevent serious or life-threatening diseases or conditions when certain statutory criteria have been met, including that there are no adequate, approved, and available alternatives. Taking into consideration input from the FDA, manufacturers decide whether and when to submit an EUA request to FDA.
Once submitted, FDA will evaluate an EUA request and determine whether the relevant statutory criteria are met, taking into account the totality of the scientific evidence about the vaccine that is available to FDA.[footnoteRef:14] [14:  See https://www.fda.gov/vaccines-blood-biologics/vaccines/emergency-use-authorization-vaccines-explained, accessed on 7 September 2022.] 

A media release issued by the FDA on 23 August 2021, about approval of the Pfizer-BioNTech COVID-19 Vaccine, included this statement by the Acting FDA Commissioner:
While this and other vaccines have met the FDA’s rigorous, scientific standards for emergency use authorization, as the first FDA-approved COVID-19 vaccine, the public can be very confident that this vaccine meets the high standards for safety, effectiveness, and manufacturing quality the FDA requires of an approved product.[footnoteRef:15] [15:  See https://www.fda.gov/news-events/press-announcements/fda-approves-first-covid-19-vaccine, accessed on 7 September 2022.] 

Based on the information available on the FDA website, it is evident that provisional approval of the COVID-19 vaccine, by the FDA under the EUA was part of an established (albeit for emergency contexts) approval process.
The ACMA finds therefore, that the assertion that in approving the vaccine, the FDA broke the rules, was not accurate.
7. The shots are not proven long term in pregnancy, the long term outcomes for the foetus are not proved. To force a patient to get a shot is evil
Dr. A conveyed the following statement at approximately 40:39 minutes, while commenting about the effect of mandatory COVID-19 vaccines on pregnant women:
	[…] the shots are not proven long term in pregnancy, the long-term outcomes for the foetus are not proved, to force a patient to get a shot is evil. In my opinion, it’s evil.
What did the material convey to the ordinary reasonable viewer?
The ordinary reasonable viewer would have understood that the long-term effects, that is, effects into the future, of the COVID-19 vaccine on pregnant women and unborn children were unknown, and that it is morally indefensible to force anyone to be vaccinated.  
Was the material factual in character?
Dr. A’s statement that the long-term effects of the COVID-19 vaccines on pregnant women and the foetus were unknown constituted factual material as it was specific, unequivocal, and capable of independent verification.
When Dr. A stated that ‘to force a patient to get shot is evil’ they were expressing their opinion about an individual’s right to control what happens to their body and their freedom to choose whether to get the vaccine. The ACMA considers that these comments were clearly their own opinions on the matter and did not constitute factual material.
If so, was the factual material accurate?
The Licensee submitted:
These statements are accurate in so far as they refer to the hypothetical long term vaccine data, and support the firmly expressed opinion regarding mandatory vaccination.
As above, statements regarding a lack of long‐term safety data regarding the COVID‐19 vaccines are accurate given the length of time between the vaccines being developed and approved for use.
In relation to the comment about the effects of COVID-19 vaccines during pregnancy, the Licensee referred to 2 articles from the Department of Health and Aged Care’s website. 
An article published by the Department of Health and Aged Care[footnoteRef:16] states that pregnant women were not included in the first clinical trials of the COVID-19 vaccine and there was limited evidence about its safety for pregnant women.  [16:  See https://www.health.gov.au/resources/publications/covid-19-vaccination-shared-decision-making-guide-for-women-who-are-pregnant-breastfeeding-or-planning-pregnancy, accessed 6 July 2022] 

The ACMA notes that, at the time of the broadcast, there was not much information available about the long-terms effects of the COVID-19 vaccine on pregnant women, although the general advice from health authorities was to get vaccinated. 
As ‘long-term’ was a reference describing a future yet to occur, it was impossible to possess knowledge about what long term consequences of vaccination might become known in the future.
Therefore, the ACMA finds the statement that the long-term effects of the COVID-19 vaccine on pregnant women and their unborn children were unproven, to be accurate.
Joni Table Talk 
The ACMA has assessed whether Statements 8 to 13 contained inaccurate information about COVID-19 vaccines and their effects.
The program included an interview with a medical practitioner who provided information about COVID-19 vaccines, stating concerns about the approval process and assertions that the vaccines caused infertility and miscarriage, among other health problems. The ACMA has found that 4 of the 6 statements were inaccurate and its finding is that the program breached clause 1.2 of the Code.
8. It has chemicals inside that will lead to infertility…and leads to miscarriages
Dr. B conveyed this statement at approximately 21:15 minutes while answering a question from another panellist about parents who were likely to get their children vaccinated:
Giving children this shot is, number 1, child abuse, and number 2, I’d prepare the parents not to be grandparents because it has chemicals inside that will lead to infertility and has already shown evidence of, not only miscarriages in those who got it and those who had been exposed to those who’ve gotten it but also in people who are going for fertility treatments and who were found that after they got the shot, their eggs and sperm are no longer viable.
What did the material convey to the ordinary reasonable viewer?
Within the context of the program, when Host 2 and the panellist say ‘shot’, they are referring to the Pfizer and Moderna vaccines, which were commonly available in the US at the time of the broadcast. 
The ordinary reasonable viewer would have understood from this statement that chemicals inside the COVID-19 vaccines cause infertility in both women and men who have received the vaccine, and miscarriages in those who have received the vaccine and in those who had been close to them. 
Was the material factual in character?
The statement was made by Dr. B, who was presented in the broadcast as a qualified medical practitioner.
Statements by experts related to their field of expertise are interpreted differently to those of non-experts and are more likely to be understood as factual assertions. 
Dr. B conveyed their subjective opinion when they said ‘giving children the [COVID-19] shot is number 1 child abuse’ and in a prediction of the future by saying ‘I’d prepare the parents not to be grandparents’. These were clearly their opinions about taking the vaccine and were not factual in character. 
Dr. B used emphatic language and tone when stating ‘I’d prepare the parents not to be grandparents because [the COVID-19 vaccine] has chemicals inside that will lead to infertility and […] miscarriages’. The second part of this statement would not have appeared to the viewer to be an expression of opinion but a statement of fact from a medical practitioner with knowledge of available evidence in the relevant area.
The statement that the COVID-19 vaccine contains chemicals that will lead to infertility and miscarriage were assertions that were specific, unequivocal and capable of independent verification.
If so, was the factual material accurate?
The Licensee submitted that:
It is accepted that claims that the COVID‐19 vaccination can affect fertility are speculative. However, these claims regarding infertility originally came to prominence as a result of a petition authored in December 2020 by former [drug company] executive […] and doctor and politician […]. Although the claims in this petition have since been largely discredited, this petition was authored by two seemingly credible sources and was reported extensively in the media and online. 
The Licensee has not provided persuasive evidence to support the claim that either the Pfizer or Moderna vaccines cause infertility and miscarriage. In fact, the Licensee accepted that the claims were speculative and has submitted that they were based on other ‘largely discredited’ claims by former [executive and scientist] and doctor and politician […].
The Licensee asserted:
In relation to claims of both infertility and miscarriage, a paper published in Nature[footnoteRef:17] […] in April 2021 noted that, although evidence suggests that vaccination is safe during pregnancy and does not affect fertility, data is currently sparse, and monitoring of further outcomes will be required before evidence‐based recommendations are able to be made. [Dr B’s] statements were not intended to go further than to suggest that further monitoring of the effects of the COVID‐19 vaccines is required. [17:  See https://www.nature.com/articles/s41577-021-00525-y.pdf?origin=ppub, accessed 6 July 2022.] 

The ACMA does not agree that Dr. B referred to the need for ‘further monitoring’. The statement was an emphatic assertion that COVID-19 vaccines cause infertility and miscarriages. It was not a precautionary reminder that further research was needed (as the Licensee suggests in the quote above). 
Accordingly, the ACMA finds that the statement was not accurate taking into account the Licensee’s own submissions on the quality of the claims regarding infertility and miscarriage, and the Nature article, published prior to the broadcast, which indicated that vaccination was safe during pregnancy and did not affect fertility. 
9. We’ve seen a 400% increase in miscarriage… not a miscarriage, it’s murder 
At approximately 21:37 minutes, Host 2 was discussing miscarriages with Dr. C and commented:
[…] told me about […] a doctor friend that was in her 30s that was required to get the shot, she was 7 months pregnant, and, on the night, she had the shot on that very night she had a miscarriage, at 7 months which you know is highly unusual. 
In response, Dr. C referred to the syncytium protein that exists in the human body and explained that part of its role was ‘to have the embryo stick to the uterus wall like a Velcro’ and noted that ‘Coronavirus, you know, should not have syncytia’.
At this point, Dr. B referred to a European scientist who in January 2021 expressed concern that the COVID-19 vaccine could lead to infertility and miscarriages because the vaccine contained an ingredient called syncytia protein. Dr. B commented that the scientist’s theory was ‘knocked down by leading virologists around the world’.
Dr. B then made the following statement at approximately 23:27 minutes:
And yet, in practice what we are seeing is almost a 400% increase in miscarriages, that 7 months old, that 7 months old foetus is not a miscarriage, it’s a murder. And again, we are turning our backs on what is happening right in front of us, we are relying on experts who say, ‘oh it’s been debunked’ and not looking under the rock and saying well, is there a study to show us how it’s been debunked? No.
What did the material convey to the ordinary reasonable viewer?
The ordinary reasonable viewer would have understood Dr. B to be saying that medical professionals had seen a 400% increase in miscarriages since the COVID-19 vaccine became available, and that the miscarriage involving a 7-month-old foetus referred to previously by Host 2 constituted a murder.
Was the material factual in character?
As mentioned above, Dr. B presented in the broadcast as a qualified medical practitioner. 
In his assertion ‘we’ve seen a 400% increase in miscarriage’, Dr. B backs up the theory presented by Dr. C about why miscarriages were occurring. 
This assertion was specific, unequivocal and capable of independent verification.
As to their assertion that the loss of the 7-month-old foetus was ‘not a miscarriage, it’s murder’, an ordinary reasonable viewers would have understood that Dr. B was giving their own opinion on the matter. The use of the word ‘murder’ to refer to the miscarriage was emotive and had the characteristics of a personal opinion arrived at by Dr. B based on their assessment of the circumstances, as they understood them. 
If so, was the factual material accurate?
In relation to the assertion ‘we’ve seen a 400% increase in miscarriage’, the Licensee submitted:
This claim was based on an article published on 31 March 2021 which claimed that the number of miscarriages following vaccination against COVID‐19 had increased by 366% over three weeks. The conclusions in this article were based on publicly available data published by the UK Government.
This article did not adequately account for the increase in vaccination rates over time in the UK or the average number of miscarriages that occur naturally and that, in these circumstances, correlation is not necessarily causation. However, the statement was made by [Dr. B], a qualified medical professional, based on [their] assessment of the data that was available at the time and in circumstances where the effects of vaccination against COVID‐19 on pregnancy have not been conclusively established (as identified above).
The ACMA understands from this submission that Dr. B’s statement was based on information contained in an article that the Licensee considers inadequate in its analysis. The ACMA also notes widespread media reporting, prior to the broadcast, that the miscarriage data the statement referred to was false.[footnoteRef:18] The ACMA further notes that the UK publication in which the article appeared – The Daily Expose – published an article in December 2020 titled ’There is no pandemic and we’re being conned’[footnoteRef:19] and that it therefore is unlikely to be a credible source of COVID-19 analysis.  [18:  For example, see https://www.usatoday.com/story/news/factcheck/2021/04/12/fact-check-no-evidence-surge-miscarriages-since-vaccine-rollout/7062549002/, https://www.reuters.com/article/factcheck-health-coronavirus-idUSL2N2NP1RJ and https://www.abc.net.au/news/2021-04-01/coronacheck-malcolm-roberts-vaccine-side-effects-yellow-card/100041806, accessed 4 August 2022.]  [19:  See https://expose-news.com/2020/12/08/itv-reporter-robert-peston-confirms-what-we-already-know-there-is-no-pandemic-and-were-being-conned/, accessed 4 August 2022. ] 

Given the doubts raised by the Licensee and various independent reports about the credibility of the source information, the ACMA finds that the statement citing a 400% increase in miscarriages following COVID-19 vaccination was not accurate. 
[bookmark: _Hlk109642917]10. No one has studied the shot to see what happens to it when it’s injected into the body  
At 24:08 minutes, Host 2 commented that people were concerned about vaccinated and unvaccinated people ‘sharing transmission’ of COVID-19 while in a crowded space. Host 2 then stated that the media was saying that only ‘the unvaccinated people are the dangerous ones’ [spreading the virus to people] and asked Dr. B whether it was true.
Dr. B then made the following statement:
No one has actually studied the shot to see what happens to it when it’s injected into the body and whether anything from that shot exits the body that could hurt others. So, no one’s studied it. 
What did the material convey to the ordinary reasonable viewer?
The statement ‘no one has studied the shot to see what happens to it when it’s injected into the body’ would have been understood by the ordinary reasonable viewer to mean no study had yet been done on how the COVID-19 vaccines behaved after being injected in the body and whether the COVID-19 vaccine exited the body in a way that ‘could hurt others’ (the implication being that it was possible that vaccinated people could spread something harmful from the vaccine to others). 
Was the material factual in character?
The statement that ‘no one has studied the shot to see what happens to it when it’s injected into the body’ should not be interpreted in isolation (as suggested by the focus of the complaint) from the words that followed it: ‘and whether anything from that shot exits the body that could hurt others’. 
Dr. B’s statement did not mean that the effects of the COVID-19 vaccine itself had not been studied; in fact, their statements elsewhere in the program acknowledge studies on the COVID-19 vaccines themselves. The focus of the statement was whether a vaccinated person can affect others if the COVID-19 vaccine ‘exits’ their body. 
Dr. B’s statement referred to the absence of studies into this possibility and the ACMA considers the statement was factual in nature because the existence (or not) of studies about the phenomenon described was specific, unequivocal and capable of independent verification.
If so, was the factual material accurate?
The Licensee submitted:
As set out above, the circumstances surrounding the development and approval of COVID‐19 vaccines necessarily means that long‐term safety data has not yet been able to be obtained. This statement was not intended to suggest that vaccination against COVID‐19 would not reduce the severity of illness or decrease the likelihood of death, only that the long‐term health effects have not yet been conclusively determined.
The Licensee’s submissions that the statement informed the audience about how ‘the long‐term health effects [of COVID-19 vaccines] have not yet been conclusively determined’ and that Dr. B did not intend to suggest that ‘vaccination against COVID‐19 would not reduce the severity of illness or decrease the likelihood of death’ do not address the specific meaning conveyed by the relevant statement. The ACMA does not consider that the statement was about the level of general knowledge about long term health effects, but very specifically about whether the COVID-19 vaccine could exit the body and thereby pose a threat to others.
The ACMA has assessed the issue of the virus ‘exiting’ the body by considering ‘viral shedding’ and the possible shedding of the spike protein.
The phenomenon of ‘viral shedding’ is well known, as is its association with certain forms of vaccines. The US Centers for Disease Control and Prevention (CDC)[footnoteRef:20] has confirmed that vaccines that contain elements of a live virus can result in the infection of others in contact or in close proximity to a vaccinated person. However, the CDC also confirmed that COVID-19 vaccines, including the Pfizer and Moderna vaccines, did not contain viral fragments and so could not result in viral shedding. [20:  See https://www.cdc.gov/coronavirus/2019-ncov/vaccines/facts.html, accessed 04 August 2022.] 

Knowledge about viral shedding has been developed through a process of scientific research and study and so, to say that no studies have been done to ascertain whether the COVID-19 vaccine can be shed and pose a danger to others, could not be accurate because it was through studies that medical researchers found that the type of vaccines used for COVID-19 do not cause viral shedding.
With regards to the possible shedding of the spike protein, which some claims have asserted cause miscarriage, the Australian Academy of Science[footnoteRef:21] has stated: [21:  See https://www.science.org.au/curious/people-medicine/pregnancies-periods-and-covid-19-vaccines-what-you-need-know, accessed 19 August 2022.] 

None of the COVID-19 vaccines are live virus vaccines: there is no way they could spread the SARS-CoV-2 virus. Instead, they prompt the body to create a spike protein—the part of the virus that attaches to a host cell—which is not infectious by itself and cannot be shed out of the body. Once built, these spike proteins will linger in the body just long enough for the immune system to develop antibodies against them. The spike proteins, and the genetic instructions your cells use to build them, break down naturally.
The ACMA considers this to be a credible source of information that indicates that the statement broadcast was inaccurate. The ACMA notes that the article from which this extract was taken was first published in July 2021, approximately two months prior to the broadcast.
Accordingly, the ACMA finds that the statement about the lack of knowledge about the behaviour of COVID-19 vaccines after they have been injected in the body was not accurate. 
11. We are seeing women who were in menopause beginning to bleed 
12. We are seeing women with regular period getting heavy bleeds and blood clots
Dr. B made the following statement at approximately 24:52 minutes:
But then what we are seeing in the field is […] women who were in menopause beginning to bleed, for 10, 20 years not having any blood, we were seeing women who had regular cycles, now developing heavy bleeding and blood clots.  
What did the material convey to the ordinary reasonable viewer?
The ordinary reasonable viewer would have understood the statements to mean that the COVID-19 vaccine had led to women experiencing pre and post-menopausal, hormonal and menstrual disruptions. 
Was the material factual in character?
Coming from a medical expert, the ordinary viewer would understand that the assertion was made as a factual assertion about relevant experience in the field.  
It was, therefore, factual in character.
If so, was the factual material accurate?
The Licensee submitted:
[…] as of 2 September 2021, it had been reported that more than 30,000 reports of adverse events relating to changes to periods and unexpected vaginal bleeding had been made to the UK’s Medicines and Healthcare Products Regulatory Agency yellow card surveillance scheme for adverse drug reactions across all COVID‐19 vaccinations currently offered. […] Additionally, similar concerns have also been reported through other voluntary self‐reporting databases such as the United States’ Vaccine Adverse Event Reporting System and the Canada Vigilance Adverse Reaction Database.
The Licensee cited an article from the University of British Columbia’s ‘Women’s Health Blog’[footnoteRef:22] , which stated: [22:  See https://womenshealthresearch.ubc.ca/blog/menstrual-irregularities-and-covid-19-vaccine, accessed 6 July 2022] 

Although we do not yet know if COVID-19 vaccines are the cause of the reported incidents of post-menopausal bleeding, there may be several other reasons for bleeding to occur, such as hormone therapy or medication-related changes in the endometrium. 
The Licensee also cited a study published in the UK medical journal The BMJ[footnoteRef:23], which found that:  [23:  The BMJ published 16 September 2022 - https://www.bmj.com/content/374/bmj.n2211, accessed 6 July 2022] 

Although reported changes to the menstrual cycle after vaccination are short lived, robust research into this possible adverse reaction remains critical to the overall success of the vaccination programme.
Most people who report a change to their period after vaccination find that it returns to normal the following cycle and, importantly, there is no evidence that covid-19 vaccination adversely affects fertility. 
Menstrual changes have been reported after both mRNA and adenovirus vectored covid-19 vaccines, suggesting that, if there is a connection, it is likely to be a result of the immune response to vaccination rather than a specific vaccine component.
[bookmark: _Hlk109712592]These submissions confirm that incidents of post-menopausal bleeding and changes to menstrual flow have been reported as reactions to COVID-19 vaccination. 
Considering the information provided by the Licensee, the ACMA finds that the statements concerning the reporting of adverse effects of COVID-19 vaccination by pre and post-menopausal women to be accurate. 
13. We have no information about the shot 
Dr. B made the following statement at approximately 25:21 minutes:
What we’re seeing in the field is […] men and women getting heart attacks and even strokes and dying being around those who have gotten the shot. And instead of us looking at, ‘wait a second we have no information about the shot’, we need to study why this is happening in all these people […] 
What did the material convey to the ordinary reasonable viewer?
This statement would have been understood as a continuation of the assertion Dr. B made previously about the risk posed to the unvaccinated by vaccine shedding from vaccinated people.
The ordinary reasonable viewer would have understood the statement to mean there was a lack of information about the impact vaccinated people may have on those around them and whether some serious health issues may have been caused by proximity to people who had been vaccinated.
Was the material factual in character?
In their assertion, Dr. B was providing their professional view to the audience that no information was available about the risk vaccinated people may pose to unvaccinated people.
This statement about ‘no information’ is a re-stating of Dr. B’s previous statement about the lack of information about what happens when COVID-19 vaccines are injected into the body, and whether they then exit the body and cause harm to those people nearby. 
It is a slightly varied restatement of statement 10 above.
For the same reasons explained to support the ACMA’s finding that statement 10 above was inaccurate, the ACMA’s finding with respect to statement 13 is that it was also inaccurate.
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Attachment A
Extracts from correspondence with the complainant 
There’s a religious channel being broadcast on Foxtel in Australia, called ‘Daystar’ which is presenting programs with US based health professionals who advocate against vaccines and the severity of COVID-19.  
For example, on Friday September 24, 2021, on the program called ‘Joni table Talk’: 
·  In relation to COVID-19 vaccinations, [Dr. B] said: 
· “Gifting children this shot is child abuse”
· “It has chemicals inside that will lead to infertility… and leads to miscarriages”
· “We’ve seen a 400% increase in miscarriage… not a miscarriage, it’s murder.”
· “No one has studied the shot to see what happens to it when it’s injected into the body”
· “We are seeing women who are in menopause beginning to bleed”
· “We are seeing women with regular period getting heavy bleeds and blood clot”
· “We have no information about the shot”
On September 1, 2021 on a program called ‘Ministry Now’:
· On the use of the widely discredited drug Ivermectin, [Dr. A] said:
· “This is a very safe drug. Safer than aspirin, safer than Tylenol.”
· “Four billion doses given, 12 to 16 adverse outcomes out of four billion.”
· “Covid is… a clotting disease. The wonderful thing about Ivermectin is it helps as an anti-clotter.”
· On the use of Ivermectin, [Host 1] said: 
· “[We] have been taking ivermectin and hydroxychloroquine and Zinc, and we have not gotten Covid.”
· On immune responses related to the approved COVID-19 vaccinations in America, [Dr. A] said:
· “We’re seeing an uptick in the laboratory of reactivated other viruses; Epstein-Barr, herpes viruses, HPV viruses, we’re seeing an uptick in certain cancers, already.”
· On vaccines, [Host 1] said:
· “People are still getting covid, that got the vaccine shot, and they’re still transmitting COVID who got the vaccine shot, so why would you take an experimental drug, that this technology has not been proven, it killed all the animals that they tested it on, so why would you do it?”
· On the Pfizer vaccine being approved in America, [Dr. A] said: 
· “The FDA broke the rules in approving this… tons of rules, so this is a rushed, provisional approval, with no long term safety.”
· “The shots are not proven long term in pregnancy, the long term outcomes for the foetus are not proved. To force a patient to get a shot is evil.”
· […]
· Do the above claims broadcast on Foxtel in Australia breach any of ACMA’s Code of Conduct for Subscription TV ? 
[…]
	
Attachment B
Licensee’s response and submissions
Extracts of the Licensee response to the ACMA dated 21 October 2021
[…]
1. The Channel
The Channel is produced and operated by Daystar Television Network (Channel Supplier) and is provided to Foxtel Cable Television Pty Limited (Foxtel) for broadcast pursuant to a channel supply agreement (Agreement). In providing this response, we have sought submissions from the Channel Supplier.
The Channel is described by the Channel Supplier as a:
24/7 Christian Television Network whose programming is multi‐cultural and multi‐ denominational. Programming includes original content, shows drawn from prominent ministries from around globe, “live” events, music, children’s programs and family related programming with a faith based focus.
Data provided by [service provider] for the period January – October 2021 indicates that the audience share of the Channel […].
Under clause 17 of the Broadcasting Services Act 1992, “subscription narrowcasting services” are defined as broadcasting services:
(a) whose reception is limited:
(i) by being targeted to special interest groups; or
(ii) by being intended only for limited locations, for example, arenas or business premises; or
(iii) by being provided during a limited period or to cover a special event; or
(iv) because they provide programs of limited appeal; or
(v) for some other reason; and
(b) that are made available only on payment of subscription fees (whether periodical or otherwise); and
(c) that comply with any determinations or clarifications under section 19 in relation to subscription narrowcasting services.
Due to the targeted nature of the programming available on the Channel, Foxtel submits that the Channel satisfies the criteria for a subscription narrowcasting service. Accordingly, Foxtel submits that the programming on the Channel is governed by the ASTRA Subscription Narrowcast Television Codes of Practice 2013 (ASTRA Codes).
2. The Programs
Ministry Now is a talk show, […]. In each episode [Host 1 and Host 2] discuss their ministry and issues affecting the Christian faith, accompanied by the music of the Daystar Singers. In the episode broadcast on 1 September 2021, […] were joined by singer, […], and [Dr. A] who shared their views on the current health status of the world.
Joni Table Talk is a half hour talk show hosted by [Host 2]. The format of the show is typically a round table discussion with other ministers, singers and celebrities discussing a wide range of topics that combine contemporary cultural issues and the Christian faith. The episode of Joni Table Talk broadcast on 24 September 2021 was hosted by [Host 2] with panellists, Dr C, […]. [Dr. B] also joined the table to share [their] views about COVID‐19.
3. Compliance with the ASTRA Codes
It is a contractual requirement under the Agreement that the Channel Supplier complies with the applicable regulatory codes and directions including the ASTRA Codes, and all applicable State and Federal legislation relating to the content broadcast on the Channel. The Channel Supplier has advised Foxtel that it takes very seriously its responsibility to ensure compliance with the ASTRA Codes with respect to all content broadcast on the Channel.
Foxtel considers both Programs to be a general “program” under the ASTRA Codes, which is defined as “matter the primary purpose of which is to entertain, to educate or to inform an audience”.
We confirm that the Channel Supplier and Foxtel do not consider that that the Programs are “news and current affairs programs” for the purposes of the ASTRA Codes.
Although not defined under the ASTRA Codes, the term “news and current affairs programs” is defined under the Subscription Broadcast Television Codes of Practice 2013 and means “programs which report on current or recent happenings and include short bulletins, filmed coverage of international, national and local events, report on weather and essential services.” The Channel Supplier has advised that the Channel does not purport to be a news and current affairs channel, nor does it include any news and current affairs programming. Rather, the Programs include gospel singing, prayer and discussion of issues relating to COVID‐19, with a faith‐based focus. The nature of the Programs means from time to time, current events will be discussed by panellists. Foxtel does not however consider that the Programs report on current happenings, nor do they include bulletins or coverage of events.
Given the Programs are not news or current affairs programs, Foxtel submits that the most relevant provision of the ASTRA Codes for the purposes of this inquiry is clause 1.7 which relates to broadcasting interviews and television conversations. Clause 1.7 provides as follows:
Narrowcasters are subject to relevant Federal and State law when broadcasting interviews and television conversations.
Foxtel is not aware of any relevant Federal or State law which the interviews and conversations broadcast during the Programs have breached. Accordingly, Foxtel submits that it complied with clause 1.7 of the ASTRA Codes when the Programs were broadcast on the Channel.
[…]
Extracts of the Licensee response to the ACMA dated 22 December 2021
[…]
We refer to your correspondence dated 6 December 2021 regarding the programs Ministry Now and Joni Table Talk (Programs) broadcast on Daystar (Channel) on 1 September 2021 and 24 September 2021 respectively.
We note that the ACMA has commenced an investigation into the Programs under the Broadcasting Services Act 1992 (Cth) in relation to Foxtel’s compliance with the Subscription Narrowcast Television Codes of Practice 2013 (STV Code).
Foxtel provides its written submissions on compliance with the STV Code below. It is Foxtel’s primary submission that the accuracy requirements under clause 1.2 of the STV Code do not apply to the Programs, because the programs are not news and current affairs programs. Whilst that submission answers the ACMA’s investigation in its entirety, Foxtel also addresses the specific issues of accuracy which have been posed by the ACMA and also notes the operation of the exceptions under the STV Code.
Classification of the Programs under the STV Code
Clause 1.2 of the STV Code requires that narrowcasters must “present accurate and fair news and current affairs programs.” Although the STV Code does not define “news and current affairs program”, clause 7 of the Subscription Broadcast Television Codes of Practice defines “news and current affairs programs” as “programs which report on current or recent happenings and include short bulletins, filmed coverage of international, national and local events, report on weather and essential services.”
Foxtel does not consider that the Programs constitute “news and current affairs programs” as defined above.
The Channel is an evangelical Christian‐based religious television network founded and operated from the United States. The “About” page on the website of the provider of the Channel states that:
Daystar Television Network has a singular goal; to reach souls with the good news of Jesus Christ. We seek out every available means of distribution to a world in need of hope. With an extensive blend of interdenominational and multi‐cultural programming, Daystar is committed to producing and providing quality television that will reach our viewers, refresh their lives and renew their hearts.[footnoteRef:24] [24:  https://www.daystar.com/about/ 	] 

Similarly, the associated online channel, which contains videos of extracts of programming from the Channel, provides the following description in relation to Daystar:
When you need encouragement, hope or inspiration, Daystar Television Network is here for you. From uplifting messages to insight and tips on how to improve your everyday life, this channel will help you become exactly who God made you to be – a person created with purpose. So if you’re ready to experience creative, life‐changing messages and embrace your unique calling in Christ, subscribe today![footnoteRef:25] [25:  https://www.youtube.com/c/daystar/about ] 

These descriptions indicate that the Channel is marketed and provided exclusively as a faith‐based television service which promotes, and provides television intended to communicate, Christianity. The content of the Programs themselves also make this clear. For instance:
· the introduction to the Ministry Now program promotes upcoming Sunday Church services to be hosted by [Host 1] and indicates that these services will be broadcast on the Channel;
· prior to any panel discussion with [Dr. A], the Ministry Now program features a lengthy segment of gospel singing, the purpose of which is identified to be to “worship the Lord”; and
· the Joni Table Talk program displays graphics at several points during the program which provide scripture references and direct viewers to “Call for Prayer”.
On occasion, the Programs may discuss current or relevant newsworthy issues (and always with a faith‐based focus). However, the mere reference to topics in the news or matters of current affairs within the Programs is not sufficient to satisfy the definition of “news and current affairs programs” when the Programs are viewed as a whole. The Programs do not feature any reports on current or recent happenings, do not include bulletins or filmed coverage of international, national and local events and do not report on weather or essential services. As such, the Programs are incapable of satisfying the description of “news and current affairs programs”, whether one uses the definition in the Subscription Broadcast Television Codes or the natural and ordinary meaning of those words. The discursive and entertainment focused nature of the Programs clearly constitutes commentary and opinion‐style programming which is distinguishable from factual reportage such as news bulletins.
It is also clear that the Programs are broadcast from, and are primarily directed at, the United States and discuss issues which are primarily relevant to the United States. Religious broadcasting and televangelism are much more common in the United States than in Australia. When viewed in this context, it would be immediately clear to an Australian viewer that the Programs constitute a form of televangelism which, in our view, has become synonymous with the United States and the paramountcy of free speech, including religious speech, for Americans. In other words, it would be clear to an Australian viewer that the Programs, and the Channel generally, would not be considered as “news and current affairs programs” within their understanding of either the ordinary, or the defined, meaning of those words.
Compliance with the STV Code
Even if the ACMA were to consider that the Programs are “news and current affairs programs”, which is denied, Foxtel submits that all aspects of the STV Code were complied with when the Programs were broadcast on the Channel.
Both Programs are presented in a talk show format with the hosts and panellists offering their own opinions and commentary regarding the treatments and vaccinations available for COVID‐19. Due to the way in which the opinions of the panellists are presented, Foxtel does not consider that any viewer would be misled into believing that they were being presented with undisputed facts within a news and current affairs context.
We also note that at the conclusion of the Joni Table Talk program, [Host 2] encourages the viewer to “do your research and fight to stay informed to ensure that you can make the best decision regarding you and your family’s health.”
The ACMA has asked for submissions in relation to the broadcast of certain statements during the Programs, which are set out Appendix A to this letter. […] Foxtel submits that, in the event that the ACMA finds that the Programs are news and current affairs programs that are subject to clause 1.2 of the STV Code, the particular statements identified by the ACMA are capable of being regarded as accurate and fair news and current affairs programs under the STV Code.
Exceptions within the STV Code
In the event that the ACMA considers that the Programs are news and current affairs programs, Foxtel further relies on the operation of clause 1.9 of the STV Code in relation to any of the statements examined at Appendix A which the ACMA considers are not accurate.
Clause 1.9 of the STV Code provides that:
Narrowcasters must seek to comply fully with all Codes, but a failure to comply will not be a breach of the Codes if that failure was due to:
…
(b) reasonable reliance on information supplied by another person;
(c) an act or failure to act of another person, or an accident or some other cause beyond the narrowcaster’s control, provided that the narrowcaster took reasonable precautions and exercised due diligence to avoid the failure; or
(d) an act or failure to act which, in all the circumstances, was clearly peripheral or incidental, and unlikely to offend or materially mislead viewers.
Daystar Television Network (Daystar) supplies the Channel to Foxtel for broadcast on the Foxtel platform under a channel supply agreement (Agreement). Foxtel has no practical control over the broadcast feed of the Channel, which is distributed by Daystar worldwide.
Foxtel submits that it has taken reasonable precautions and exercised due diligence to avoid a breach of the STV Code. In particular, the Agreement contains a provision requiring Daystar to ensure that the Channel will comply at all times with all applicable Australian laws and regulations, including the STV Code. Foxtel has also sought and received assurances from Daystar that all COVID‐19 related programming on the Channel will comply with the STV Code. Daystar has also advised that COVID‐19 programming constitutes “only a tiny fraction” of the overall Channel content.
Foxtel is fully committed to ensuring that all programming provided by external suppliers is compliant with all applicable laws and regulations in Australia. In circumstances where Foxtel does not create or exercise any creative control over the content of the programming supplied by Daystar, Foxtel took all reasonable precautions and exercised due diligence by requiring Daystar to enter into the Agreement prior to providing the Channel in Australia. Given that the Agreement requires Daystar to comply with all applicable laws and regulations (including the STV Code), Foxtel reasonably believed that the programming supplied by Daystar was fully compliant with Australian broadcasting requirements. Daystar is an award winning television network which is available throughout the world across various media platforms and it was entirely reasonable for Foxtel to rely on its contractual promises as to legal compliance.
Further, taking into account the faith‐based and prayer‐dominated nature of the Programs and the incidental nature of the statements referred to at Appendix A, Foxtel considers that any failure to comply with clause 1.2 of the STV Code would be unlikely, in all the circumstances, to offend or materially mislead any of the viewers of the Programs.
Accordingly, Foxtel submits that there is no relevant breach of the STV Code for the additional reason of the operation of clause 1.9.
Foxtel thanks the ACMA for the opportunity to make these submissions and reiterates that, in its view, the Programs do not constitute “news and current affairs programs” under the STV Code.
[…]
Appendix A
[…]
(a) This is a very safe drug. Safer than aspirin, safer than Tylenol.
This statement taken in context is an opinion as to the relative safety of ivermectin.
At conventional doses, ivermectin is generally regarded to be a safe drug to treat certain conditions. It is generally accepted that it is only at high doses that safety concerns tend to arise. For instance:
· a scientific study published on 28 June 2021, described as the “most robust summary of the evidence for ivermectin in COVID‐19” by the Royal Australian College of General Practitioners (RACGP)[footnoteRef:26] found that “IVM [ivermectin] is generally safe at conventional doses for approved indications”;[footnoteRef:27] and [26:  https://www1.racgp.org.au/newsgp/clinical/what-now-for-ivermectin]  [27:  Ivermectin for the Treatment of Coronavirus Disease 2019: A Systematic Review and Meta‐analysis of Randomized Controlled Trials, Clinical Infectious Diseases, https://pubmed.ncbi.nlm.nih.gov/34181716/] 

· a scientific study published on 22 April 2021 stated that “Numerous studies report low rates of adverse events, with the majority mild, transient, and largely attributed to the body’s inflammatory response to the death of the parasites … In a study that combined results from trials including more than 50,000 patients, serious events occurred in less than 1% …”[footnoteRef:28] [28:  Review of the Emerging Evidence Demonstrating the Efficacy of Ivermectin in the Prophylaxis and Treatment of COVID‐19, American Journal of Therapeutics, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8088823/] 

Further, in relation to the comparison of ivermectin with aspirin and Tylenol (i.e. paracetamol), we note that many studies, reviews and publications from reputable sources have previously highlighted the risks associated with these common medications. For instance:
· the RACGP noted last year that “The latest study to analyse data from the Aspirin in Reducing Events in the Elderly (ASPREE) trial has found prolonged daily aspirin use increases the risk of gastrointestinal bleeding by at least 60% in people aged 70 and older … The researchers also found risk of gastrointestinal bleeding increases significantly with age, while smoking, hypertension, obesity, chronic kidney disease and the use of anti‐inflammatory drugs were also found to increase bleeding risk. The combination of these risk factors in association with aspirin put people at high risk of complications. Crucially, previous research has also shown that aspirin does not reduce heart attacks or strokes in otherwise healthy older individuals”[footnoteRef:29]; [29:  RACGP - Latest research the ‘death knell’ for aspirin use as primary prevention https://www1.racgp.org.au/newsgp/clinical/latest-research-the-death-knell-for-aspirin-use-as#:~:text=Latest%20research%20the%20%27death%20knell%27%20for%20aspirin%20use%20as%20primary%20prevention,-Matt%20Woodley&text=More%20results%20from%20the%20landmark,people%20aged%2070%20and%20older ] 

· a scientific article published in The New England Journal of Medicine on 18 October 2018 noted that “The use of low‐dose aspirin as a primary prevention strategy in older adults resulted in a significantly higher risk of major haemorrhage and did not result in a significantly lower risk of cardiovascular disease than placebo”;[footnoteRef:30] and [30:  Effect of Aspirin on Cardiovascular Events and Bleeding in the Healthy Elderly, The New England Journal of Medicine, https://www.nejm.org/doi/full/10.1056/nejmoa1805819 ] 

· the “Updated guidelines for the management of paracetamol poisoning in Australia and New Zealand” state that paracetamol poisoning “is the commonest cause of severe acute liver injury in Western countries” and “is also the most common reason for calls to Poisons Information Centres in Australia and New Zealand”.[footnoteRef:31] [31:  https://www.mja.com.au/system/files/issues/212_04/mja250428.pdf ] 

(b) Four billion doses given, 12 to 16 adverse outcomes out of four billion.
This statement is a further representation as to relative safety, being the low rates of adverse outcomes experienced by uses of ivermectin.
Numerous scientific studies have reported low rates of adverse events following administration of ivermectin. For instance, a study published on 4 December 2017 in The American Journal of Tropical Medicine and Hygiene found that 28 cases among almost 4 billion doses resulted in serious neurological adverse events. Of these 28 cases, 19 also related to patients who had been taking other suspect or concomitant medications (7 of which had central nervous system effects).
Based on the above, this statement was an accurate representation of the scientific data regarding ivermectin as was available at the time the Programs were broadcast.[footnoteRef:32] [32:  Serious Neurological Adverse Events after Ivermectin—Do They Occur beyond the Indication of Onchocerciasis? The American Journal of Tropical Medicine and Hygiene, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5929173/ ] 

(c) Covid is… a clotting disease. The wonderful thing about Ivermectin is it helps as an anti‐ clotter.
It has been widely reported that COVID‐19 is a disease which can result in blood clots and associated conditions (such as deep vein thrombosis, cerebral venous thrombosis and pulmonary embolism).
Examples of publications which have referred to the risk of blood clots associated with COVID‐19 both in Australia and internationally are provided below:
· https://www.hopkinsmedicine.org/health/conditions‐and‐diseases/coronavirus/what‐ does‐covid‐do‐to‐your‐blood 
· https://www1.racgp.org.au/newsgp/clinical/blood‐clots‐up‐to‐10‐times‐more‐common‐ with‐covid 
· https://www.healthline.com/health/coronavirus‐and‐blood‐clots#covid‐19‐and‐blood‐ clots 
· https://www.hri.org.au/health/your‐health/lifestyle/people‐with‐coronavirus‐are‐at‐risk‐ of‐blood‐clots‐and‐strokes 
It is acknowledged that the evidence surrounding the use of ivermectin as an “anti‐clotter” is not conclusive. However, scientific studies have indicated that persons who have been treated with ivermectin have reported excessive hypocoagulability.[footnoteRef:33] Hypocoagulability is a condition of irregular and slow blood clotting. [33:  The Pharmacokinetics and Interactions of Ivermectin in Humans—A Mini‐review, American Association of Pharmaceutical Scientists, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2751445/ ] 

(d) We’re seeing an uptick in the laboratory of reactivated other viruses; Epstein‐Barr, herpes viruses, HPV viruses, we’re seeing an uptick in certain cancers, already.
This statement is explicitly limited in nature to certain laboratory observations and therefore suggests an early stage of scientific knowledge without a decisive outcome to the viewer.
The relationship between COVID‐19 and Epstein‐Barr (EPV) is currently the subject of scientific debate. For instance, a scientific paper published on 17 June 2021 which investigated this relationship stated the following:
… our results indicate that approximately 30% of COVID‐19 patients report long COVID‐like symptoms after acute disease. EBV [Epstein‐Barr] reactivation may occur soon after or concomitantly with COVID‐19 infection, including after initially asymptomatic infections. The SARS‐CoV‐2 virus may stimulate sequalae involving other infectious agents that contribute to many long COVID symptoms. Thus, it is worth considering that a portion of long COVID symptoms may be the result of COVID‐19 inflammation‐induced EBV reactivation.[footnoteRef:34] [34:  Investigation of Long COVID Prevalence and Its Relationship to Epstein‐Barr Virus Reactivation, Pathogens, https://pubmed.ncbi.nlm.nih.gov/34204243/  ] 

The relationship between COVID‐19 vaccination and herpes is also currently the subject of scientific review. For instance, a scientific paper published on 21 August 2021 investigated the development of herpes zoster after vaccination with tozinameran (the Pfizer‐BioNTech COVID‐19 mRNA vaccine) in two cases and concluded that further evaluation of the possible relationship between COVID‐19 and herpes zoster is required.[footnoteRef:35] Reports of herpes simplex keratitis following COVID‐19 vaccination have also been examined, with one paper noting that there is a “rare potential for reactivation of herpetic eye disease following vaccination”.[footnoteRef:36] [35:  Herpes zoster after COVID vaccination, International Journal of Infectious Diseases, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8379763/ ]  [36:  Reactivation of herpes simplex keratitis following vaccination for COVID‐19, BMJ Case Reports, https://casereports.bmj.com/content/14/9/e245792 ] 

The above statement was primarily based on independent testing […]. The statement is reflective of phenomena that [Dr. B] examined directly during their testing and should be viewed only as commentary regarding those tests. As a qualified medical professional, [Dr. B] is entitled to present their views and observations, especially in regard to matters of public importance such as the effectiveness of measures which currently exist to limit the spread or severity of COVID‐19.
(e) People are still getting covid, that got the vaccine shot, and they’re still transmitting COVID who got the vaccine shot, so why would you take an experimental drug, that this technology has not been proven, it killed all the animals that they tested it on, so why would you do it?
The COVID‐19 vaccines which are available in Australia do not prevent people from becoming infected with COVID‐19. The Department of Health website, for example, is not directed at the likelihood of COVID‐19 being contracted by vaccinated individuals, but rather states that both the Pfizer (Comirnaty) and AstraZeneca (Vaxzevria) vaccines are very effective at preventing severe illness, hospitalisation and death.[footnoteRef:37] The Department of Health website further states that the vaccines work by protecting persons from becoming severely ill or dying if they contract COVID‐19.[footnoteRef:38] This is also consistent with the manner in which the vaccines have been promoted by the relevant health authorities in the United States. As such, the statement that “People are still getting covid, that got the vaccine shot, and they’re still transmitting COVID who got the vaccine shot” is an accurate representation of how vaccination against COVID‐19 works and is intended to work. [37:  https://www.health.gov.au/initiatives-and-programs/covid-19-vaccines/is-it-true/is-it-true-are-covid-19-vaccines-not-effective  ]  [38:  https://www.health.gov.au/initiatives-and-programs/covid-19-vaccines/approved-vaccines/how-they-work ] 

The description of the COVID‐19 vaccines as “experimental” and unproven technology appears to be a genuinely held opinion relating to the unconventional method through which the COVID‐19 vaccines received approval in the United States which was not intended to, and realistically would not, be taken literally by any Australian viewers.
It should be noted that [Host 1] was not a qualified medical professional and was never represented as such. The statements by [Host 1] are therefore readily distinguishable from opinions offered by experts such as [Dr. A] and [Dr. B]. [Host 1’s] statements should be regarded as pure commentary rather than the presentation of factual material.
(f) The FDA broke the rules in approving this… tons of rules, so this is a rushed, provisional approval, with no long‐term safety.
This statement is clearly an expression of opinion based on the limited time available between discovery of the virus and availability of the vaccine.
The process through which the FDA granted approval to the COVID‐19 vaccines used in the United States is widely known to have departed from the FDA’s usual approval procedure due to the COVID‐ 19 public health emergency.
The FDA did not approve the first COVID‐19 vaccine (Pfizer‐BioNTech) until 23 August 2021. However, the Pfizer‐BioNTech vaccine had been available in the United States under an “emergency use authorisation” (EUA) from 11 December 2020.[footnoteRef:39] Under an EUA, the FDA may allow the use of unapproved medical products, or unapproved uses of approved medical products, in an emergency when certain statutory criteria have been met, including that there are no adequate, approved and available alternatives.[footnoteRef:40] [39:  https://www.fda.gov/news-events/press-announcements/fda-approves-first-covid-19-vaccine ]  [40:  https://www.fda.gov/vaccines-blood-biologics/vaccines/emergency-use-authorization-vaccines-explained] 

This statement does not suggest that the COVID‐19 vaccines which were the subject of an EUA were not rigorously tested. However, on the basis that the EUA allows medicines to be provisionally approved for use within a far shorter time frame than the usual approval process, the description of the FDA’s approval process as “rushed” and “provisional” in this context was accurate.
Further, it is undisputable that the long‐term safety effects of the COVID‐19 vaccines have not yet been able to be fully assessed, given the short time within which the vaccines were approved for use and the still relatively young life of the current pandemic. This statement does not suggest that the current COVID‐19 vaccines will cause long‐term problems in years to come, nor does it suggest that the vaccines are not effective at preventing severe illness and death from COVID‐19, only that there is currently a lack of long‐term safety data given that the vaccines have been developed and approved within two years.
[…]
(g) The shots are not proven long term in pregnancy, the long‐term outcomes for the foetus are not proved. To force a patient to get a shot is evil.
These statements are accurate in so far as they refer to the hypothetical long term vaccine data, and support the firmly expressed opinion regarding mandatory vaccination.
As above, statements regarding a lack of long‐term safety data regarding the COVID‐19 vaccines are accurate given that the length of time between the vaccines being developed and approved for use.
In relation to the effects of the COVID‐19 vaccines during pregnancy, the “COVID‐19 vaccination decision guide for people who are pregnant, breastfeeding or planning pregnancy” released by the Department of Health on 19 August 2021, for example, states the following:
Pregnant people were not included in the first clinical trials for COVID‐19 vaccines, so at the time of initial guidance there was limited evidence confirming the safety of COVID‐19 vaccines during pregnancy. The initial advice from immunisation expert groups was therefore cautious, and COVID‐19 vaccines were not routinely recommended in pregnancy.[footnoteRef:41] [41:  Note the link provided does not work.  ] 

Further, the Department of Health guidance released on 26 November 2021 indicates that studies regarding the efficacy of vaccines in relation to the effects of vaccination during pregnancy are yet to be conducted:
Several studies have shown that the antibodies induced by COVID‐19 vaccine can cross the placenta, particularly in those vaccinated early in pregnancy, and who received both doses prior to delivery. These antibodies may provide your baby with some protection against COVID‐19 for the first few months of life. However, there have not yet been any studies to confirm such protection.[footnoteRef:42] [42:  https://www.health.gov.au/resources/publications/covid-19-vaccination-shared-decision-making-guide-for-women-who-are-pregnant-breastfeeding-or-planning-pregnancy] 

The statement “To force a patient to get a shot is evil” is an expression of opinion by a qualified medical professional which is clearly distinguishable as commentary and therefore incapable of breaching the STV Code.
(h) It has chemicals inside that will lead to infertility… and leads to miscarriages
It is accepted that claims that the COVID‐19 vaccination can affect fertility are speculative. However, these claims regarding infertility originally came to prominence as a result of a petition authored in December 2020 by former [drug company] executive […] and doctor and politician […]. Although the claims in this petition have since been largely discredited, this petition was authored by two seemingly credible sources and was reported extensively in the media and online.
In relation to claims of both infertility and miscarriage, a paper published in Nature (a peer‐reviewed scientific journal that is renowned for maintaining high research standards) in April 2021 noted that, although evidence suggests that vaccination is safe during pregnancy and does not affect fertility, data is currently sparse and monitoring of further outcomes will be required before evidence‐based recommendations are able to be made.[footnoteRef:43] [Dr. B’s] statements were not intended to go further than to suggest that further monitoring of the effects of the COVID‐19 vaccines is required. [43:  Are COVID‐19 vaccines safe in pregnancy?, Nature, https://www.nature.com/articles/s41577‐021‐00525‐y.pdf?origin=ppub ] 

(i) We’ve seen a 400% increase in miscarriage… not a miscarriage, it’s murder.
This claim was based on an article published on 31 March 2021 which claimed that the number of miscarriages following vaccination against COVID‐19 had increased by 366% over three weeks. The conclusions in this article were based on publicly available data published by the UK Government.[footnoteRef:44] [44:  https://archive.ph/RHXXV ] 

This article did not adequately account for the increase in vaccination rates over time in the UK or the average number of miscarriages that occur naturally and that, in these circumstances, correlation is not necessarily causation. However, the statement was made by [Dr. B], a qualified medical professional, based on their assessment of the data that was available at the time and in circumstances where the effects of vaccination against COVID‐19 on pregnancy have not been conclusively established (as identified above).
(j) No one has studied the shot to see what happens to it when it’s injected into the body
As set out above, the circumstances surrounding the development and approval of COVID‐19 vaccines necessarily means that long‐term safety data has not yet been able to be obtained. This statement was not intended to suggest that vaccination against COVID‐19 would not reduce the severity of illness or decrease the likelihood of death, only that the long‐term health effects have not yet been conclusively determined.
(k) We are seeing women who are in menopause beginning to bleed and We are seeing women with regular period getting heavy bleeds and blood clots
In addition to various anecdotal information, the links between COVID‐19 vaccination and menstruation have been the subject of extensive scientific study. In addition, as of 2 September 2021, it had been reported that more than 30,000 reports of adverse events relating to changes to periods and unexpected vaginal bleeding had been made to the UK’s Medicines and Healthcare Products Regulatory Agency yellow card surveillance scheme for adverse drug reactions across all COVID‐19 vaccinations currently offered. As a result, it has been recommended that information regarding menstrual cycles and other vaginal bleeding be actively solicited in future clinical trials of COVID‐19 vaccines.[footnoteRef:45] Additionally, similar concerns have also been reported through other voluntary self‐reporting databases such as the United States’ Vaccine Adverse Event Reporting System and the Canada Vigilance Adverse Reaction Database. [45:  Menstrual changes after covid‐19 vaccination, British Medical Journal, https://www.bmj.com/content/374/bmj.n2211 ] 

The American College of Obstetricians and Gynecologists have also reported that “There have been anecdotal reports of temporary changes in menstruation patterns (e.g., heavier menses, early or late onset, and dysmenorrhea) in individuals who have recently been vaccinated for COVID‐19” and that evidence regarding this issue will be continually monitored and evaluated.[footnoteRef:46] [46:  https://www.acog.org/clinical/clinical-guidance/practice-advisory/articles/2020/12/covid-19-vaccination-considerations-for-obstetric-gynecologic-care ] 

In relation to effects on menopause specifically, the University of British Columbia’s Women’s Health Research Blog notes the following:
Just like there is a lack of research into the impact of COVID‐19 infection/vaccination on menstruation, even less is known about how this may affect post‐menopausal women … Recently, post‐menopausal women have taken to social media to report abnormal bleeding following a COVID‐19 infection or vaccination … There is, however, a scarcity of research on this subject.[footnoteRef:47] [47:  https://womenshealthresearch.ubc.ca/blog/menstrual-irregularities-and-covid-19-vaccine ] 

In September 2021, the National Institutes of Health (NIH) also awarded $1.67 million to five universities in the United States to research the potential connection between COVID‐19 vaccination and changes in menstruation. Although the NIH notes that there could be several reasons for these types of menstrual‐related events, this nonetheless displays that the effect of COVID‐19 vaccination on menstruation is not conclusively established and is subject to ongoing review and assessment. As such, the statements made by [Dr. B] are accurate and fair descriptions of available data.
(l) We have no information about the shot
This statement is clearly hyperbole inspired by the limited long‐term safety data that is available for COVID‐19 vaccines. Although information regarding the vaccines is readily available, [Dr. B’s] statements must be viewed in the context of the Joni Table Talk program as a whole. When viewed in context, it is clear that [Dr. B] was referring only to information regarding the specific matters discussed during the program (for example, infertility, miscarriage, menopause and menstruation) and offered their opinion regarding the apparent lack of information regarding these matters. It is submitted that no reasonable viewer would have taken [Dr. B’s] statement as a literal blanket statement given the breadth of information that is currently available regarding the COVID‐19 vaccines.
Extracts of the Licensee response to the ACMA dated 3 November 2022
[…]
Foxtel respectfully disagrees with the Preliminary Findings. In particular, as more fully detailed below, Foxtel submits that the classification of the Programs as “news and current affairs programs” by the ACMA under the Code is incorrect and unsupported by the facts. Accordingly, no breach of clause 1.2 is capable of arising.
In any event, and on the basis that the Programs would in fact be classified as news and current affairs programs under the Code (which is denied), Foxtel submits that the interpretation of clause 1.2 of the Code which arises from the Report and the Preliminary Findings – namely, that any statement made within a news and current affairs program which is found to be inaccurate necessarily means that the program as a whole is also inaccurate – is erroneous and would lead to an absurd result, especially when considering similar provisions found in the Commercial Television Industry Code of Practice 2015 (Commercial TV Code). Further, even if the interpretation of clause which has been adopted by the ACMA is correct, Foxtel also submits that it may rely on clause 1.9 of the Code.
Classification of the Programs as “News and Current Affairs Programs”
As noted in Foxtel’s response dated 20 October 2021, the Programs were broadcast on the Daystar Television Network (the Channel). The Channel is an evangelical Christian‐based religious television network which exclusively broadcasts faith‐based programming. Although episodes of the Programs may, on occasion, discuss current issues or events, such discussion always has a faith‐based focus (and no other focus) and is firmly based in a religious context. The fact that the Channel, and the Programs in particular, are religious and are intended to promote Christianity is explicit and would be clear to any reasonable viewer. The name “Daystar” itself is self‐described on the Daystar website at https://www.daystar.com/about/ as having religious connotations:
If you look at 2 Peter 1:19 (KJV) understanding it was written in Greek originally…. “Daystar” derives from the Greek word “phosphoros” phos – meaning “light” (Figuratively, meaning moral and spiritual light and knowledge which enlightens the mind, soul or conscience, including the idea of purity, holiness and of consequent reward and happiness.) and phero or phosoros – meaning “to bring” (Figuratively, meaning an absolute sense, a way or gate said to lead somewhere.) This verse in the spiritual sense is referring to that clear and comfortable knowledge of and strong faith in Christ which is the harbinger of an eternal day in life and blessedness. … Peter is referring to Jesus as our “Daystar”. One who brings light to a lost and dying world. Daystar and Morningstar are both names that the Greeks assigned to the Planet Venus because while passing from it’s lower to it’s upper conjunction with the sun, during which time it appears to the west of the sun and consequently rises before it and ushers in the light of day. Thus, “Daystar”.
We do know that Lucifer held the TITLE “Daystar”, “Son of the Morning”, and “Morningstar” BEFORE he fell from Heaven but was stripped of any and all titles of honor when he was cast out of heaven. Thus, because of Satan’s decision to destroy mankind to get back at God…. At Calvary Jesus became the light that shineth in the darkness…and mankind was redeemed by His precious blood. Peter felt this description best described everything Jesus would be to us. Satan is reminded of the title and position he lost every time “Daystar” is whispered thru the airwaves as we know He is the prince and power of the air.
As noted in the Report, the Code does not provide a definition of “news and current affairs programs”, however a definition is included in the Subscription Broadcast Television Codes of Practice 2013 (Subscription Broadcast Code), clause 7 of which provides as follows:
"news and current affairs programs" means programs which report on current or recent happenings and include short bulletins, filmed coverage of international, national and local events, report on weather and essential services.
We also note that section 130ZK of the Broadcasting Services Act 1992 (Cth) (BSA), which relates only to captioning requirements but nonetheless provides useful background as to the meaning of “news or current affairs program”, provides as follows:
news or current affairs program means any of the following:
(a) a news bulletin;
(b) a program (whether presenter‐based or not) whose sole or dominant purpose is to provide analysis, commentary or discussion principally designed to inform the general community about social, economic or political issues of current relevance to the general community.
The above definitions provide clear indication that in order for a television program to constitute a news or current affairs program, the nature of the program must be objective in that it reports on or provides analysis, commentary or discussion designed to inform the general community. These definitions are reflective of the ordinary meaning of those words as would be understood by a reasonable member of the public who recognises the words to describe programs such as A Current Affair, 730, 4 Corners, Insiders, Foreign Correspondent, 60 Minutes, Spotlight, Dateline, The Bolt Report, Credlin, Q&A.
In order for a program to be considered to be a news and current affairs program, whether on the basis of the specific definitions above or the natural and ordinary meaning of those words, the program must necessarily contain reports on current or recent happenings (such as bulletins or filmed coverage of events of public importance). The sole or dominant purpose of the program must also be to provide analysis, commentary or discussion to inform the general public as to relevant social, economic or political issues. The mere discussion of current events or issues of public importance in an episode of a program which otherwise clearly does not constitute a current affairs program is incapable, without more, of rendering that program as a news and current affairs program.
In the present case, it is clear on the face of the Programs themselves, the description of the Programs on the Daystar website and the general nature of the programming which is broadcast on the Channel that the Programs do not constitute news and current affairs programs. Instead, the Programs are faith‐based televangelist programs broadcast from the United States, directed primarily at a United States audience and exclusively designed to promote, and spread the message of, Christianity. As noted in Foxtel’s previous response, any discussion of current or relevant newsworthy issues is conducted always through a religious lens and the Programs do not seek to engage in discussion of relevance to the general public and do not appeal to the general public.
The Report appears to assert that any program which is mainly devoted to discussion of current social, economic or political events of interest or importance to the public constitutes a current affairs program. Foxtel has concerns with the breadth of such a definition, which disregards the context of the relevant program and its intended audience. This approach erroneously focusses on a single episode of each program, rather than looking at each program as a whole, including its style, focus, purpose and intended audience.
As a result, the definition of current affairs program which has been adopted by the ACMA in the Report would appear to capture a wide variety of programs which, in Foxtel’s view, the Code was never intended to capture. In the context of the issue of COVID‐19, this would erroneously include the following programs:
· Any program which features or relies on social satire of real‐world events or personalities or otherwise incorporates such elements into its programming […]
For example, Have You Been Paying Attention broadcast on the Ten Network is a weekly discussion of current social, economic and political events of interest or importance to the public, conveyed mostly through a comedic question and answer format. Whilst the entire factual content of the program comprises current affairs topics, no reasonable person would consider the program to be a “current affairs program”.
Another example specifically related to the discussion of COVID‐19 issues is South Park, a well‐known adult comedy program which relies extensively on controversial humour to satirise current events, ideologies and mindsets both within the United States and globally. For instance, South Park broadcast three specials across 2020 and 2021 relating to the COVID‐19 pandemic:
· The Pandemic Special, which primarily concerned the impact of the COVID‐19 pandemic and corresponding public health measures (such as lockdowns and mask wearing) and also satirised events of current social importance such as police brutality, racial unrest and divestment from the police;[footnoteRef:48] [48:  https://en.wikipedia.org/wiki/The_Pandemic_Special. ] 

· South ParQ Vaccination Special, which primarily concerned the rollout of COVID‐19 vaccination in the United States;[footnoteRef:49] and [49:  https://en.wikipedia.org/wiki/South_ParQ_Vaccination_Special.] 

· South Park: Post Covid: The Return of Covid, which concerned, among other issues, the onset of the COVID‐19 pandemic and the impact of new COVID‐19 variants;
Similarly:
· in 2021, the sitcom It’s Always Sunny in Philadelphia broadcast an episode which concerned, in part, a character’s refusal to receive the COVID‐19 vaccine and symptoms associated with COVID‐19;[footnoteRef:50] [50:  https://en.wikipedia.org/wiki/The_Gang_Goes_to_Ireland.] 

· medical drama Grey’s Anatomy featured plotlines dealing with “the professional and personal toll the crisis had on the lives of their characters by featuring PPE shortages, overflowing hospital wards and having the beloved Meredith Grey contract the virus herself”;[footnoteRef:51] [51:  https://www.abc.net.au/news/2021‐09‐15/how‐tv‐shows‐are‐tackling‐the‐covid‐pandemic/100453994.] 

· sitcom Superstore “leaned heavily to its pandemic plot lines” and featured scenes displaying customers fighting over toilet paper due to shortages associated with the COVID‐19 pandemic;[footnoteRef:52] [52:  https://www.abc.net.au/news/2021‐09‐15/how‐tv‐shows‐are‐tackling‐the‐covid‐pandemic/100453994.] 

· comedy drama Shameless incorporated storylines related to the COVID‐19 pandemic during its final season;[footnoteRef:53] and [53:  https://www.abc.net.au/news/2021‐09‐15/how‐tv‐shows‐are‐tackling‐the‐covid‐pandemic/100453994. ] 

· family drama This Is Us “weaved the pandemic into their fifth season by showing their characters wearing masks and isolating at home”.[footnoteRef:54] [54:  https://www.abc.net.au/news/2021‐09‐15/how‐tv‐shows‐are‐tackling‐the‐covid‐pandemic/100453994.] 

· Any reality‐style television program within which the contestants or participants discuss issues of current importance […]For instance, Australian reality television programs The Block and The Bachelor featured extensive coverage related to the effects of COVID‐19 pandemic, such as the contestants’ responses to an address by the Prime Minister in 2020,[footnoteRef:55] news of COVID‐19 being declared by the World Health Organisation as a pandemic[footnoteRef:56] and the shutting down of production as a result of COVID‐19.[footnoteRef:57] [55:  https://www.youtube.com/watch?v=kFOtVgQ68Lc.]  [56:  https://www.youtube.com/watch?v=xy2QsvTSQPQ.]  [57:  https://www.youtube.com/watch?v=oKbstLIybKo.] 

Many, if not all, of the above episodes of the programs were mainly devoted to discussions or coverage of economic or political events such that they would be capable of satisfying the definition of a current affairs program advanced in the Report. As would be clear from the nature of the above programs, such a result would lead to an absurdity and would be inconsistent with both the definitions of that term under the Subscription Broadcast Code and the BSA, as well as the natural and ordinary meaning of those words.
Like the above examples, the sole or dominant purpose of the Channel and the Programs is not to provide objective analysis of current events of public interest for the general community. Rather, the Channel and the Programs are informed by a different sole purpose, namely the application of faith to issues of relevance to the lives of their Christian viewers. The Programs are clearly religious in nature and discuss current or relevant issues only from the perspective of Christianity. They do not purport to, and do not in fact, appeal to any wider audience. The Programs should therefore be considered as niche discursive and entertainment‐style programs which are designed to stimulate discussion of current issues on the basis of how they may impact on adherents of the Christian faith. In this context, it would be clear to any reasonable viewer that the Programs are not intended, and do not constitute, news or current affairs programs. The fact that the Programs featured, in part, discussions of content of current relevance is incapable of altering the obvious and clear nature of the Programs themselves.
Application of Clause 1.2 of the Code to the Programs
Even if the Programs were classified as news and current affairs programs, which classification is strongly rejected, Foxtel submits that the manner in which the Report has applied clause 1.2 of the Code is incorrect. Further, Foxtel submits that the Programs were incapable of breaching clause 1.2 of the Code as alleged.
As the ACMA is aware, clause 1.2 of the Code is expressed as follows:
Narrowcasters will present accurate and fair news and current affairs programs, and where practicable, will ensure that:
(a) factual material will be clearly distinguished from commentary, analysis or simulations; and
(b) news or events are not simulated in a way that misleads or alarms the audience.
The requirements of clause 1.2 are clear – namely, narrowcasters must ensure that programs are presented accurately. Clause 1.2 therefore requires an examination of the presentation of a program as a whole. Clause 1.2 does not permit a conclusion to the effect that any statement within a program which is found to be inaccurate necessarily means that the program itself, as a whole, would also be inaccurate and in breach of the clause. Rather, as indicated by sub‐clauses (a) and (b), whether clause 1.2 has in fact been breached will depend on an examination of the statement in question and the nature of the program as a whole.
The Report does not sufficiently detail the basis upon which a breach of clause 1.2 has been established in the case of the Programs. Rather, the impression which arises from the Report is that a breach of clause 1.2 of the Code has been found on the basis that the Programs each contained statements which were found to be factually inaccurate. An examination of whether those statements were in fact capable of rendering the Programs themselves to be in breach of clause 1.2 does not appear to have been conducted or, at least, is not evident on the face of the Report.
The Report pertains to an investigation under the Code, being the code that applies to narrowcast broadcasters. 
Narrowcasting services provide a wide range of innovative services, catering to specialised interest. As these services have narrowly defined audiences and appeal, they come under a class licence regime, with lesser levels of regulation.

Sections 17 and 18 of the [BSA] define narrowcasting services as broadcasting services whose reception is limited by:

· being targeted to special interest groups;

· intended only for limited locations;

· provided during a limited period of time or to cover a special event;

· because they provide programs of limited appeal;

· or for some other reason.
The approach to the regulation of narrowcasting services under the Code can therefore, as a matter of policy, be distinguished from the regulation of broadcasters of content under the Commercial TV Code. This is on the basis that the Commercial TV Code applies to broadcasters with a wide audience who provide general content of wide appeal, whereas narrowcast broadcasters cater exclusively to a niche audience. It follows that the regulation of commercial television broadcasters should consequently be stricter.
Clause 3.3 of the Commercial TV Code provides, in part, as follows:
3.3.1 In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.
3.3.2 Clause 3.3.1 applies to material facts and material misrepresentations of viewpoints only.
We also note that Clause 2.2 of the Subscription Broadcast Code provides, in part, as follows:
News and current affairs programs, including news updates, broadcast by Licensees must:
(i) present news accurately, fairly and impartially;
(ii) clearly distinguish the reporting of factual material from commentary, analysis or simulations;
(iii) not simulate news or events in a way that misleads or alarms the audience.
As is made clear in the relevant codes, the accuracy provisions of the Subscription Broadcast Code and the Commercial TV Code only apply to specific types of factual statements in certain contexts – the presentation of “news” and “material facts” respectively. The difference between those provisions and the requirements in clause 1.2 of the Code make it necessary for the ACMA to adopt a different approach when analysing questions of accuracy in a narrowcast program.
In any event, each of the statements which have been relied on by the ACMA in making the Preliminary Findings were made in the context of programs which involved panel‐style discussions with a religious focus. In this context, the statements made within the programs would not have been interpreted by any reasonable viewer to be statements of fact, especially when one considers the nature of programs that are ordinarily broadcast on the Channel. When viewed in context, Foxtel submits that each of the statements referred to in the Report properly constitute commentary or analysis under clause 1.2(a) of the Code.
Reliance on Clause 1.9 of the Code
Foxtel submits that the ACMA’s preliminary findings with respect to clause 1.9 of the Code are also erroneous.
The ACMA’s preliminary finding is that Foxtel “has not provided sufficient information to satisfy the ACMA that the failures to comply with provisions of the Code identified in this report were due to causes beyond the Licensee’s control, or that the Licensee took reasonable precautions and exercised due diligence to avoid the non‐compliance.”
In this submission, we provide further information to satisfy the ACMA that any failures to comply with the Code were due to causes beyond Foxtel’s control and that Foxtel had taken reasonable precautions and exercised due diligence to avoid a breach of the Code.
Beyond the Licensee’s Control
As set out in our previous submission, the Channel is operated as a completely separate business from Foxtel. In this submission we explain how the mechanics of broadcasting the Channel meant that any breach was beyond Foxtel's control.
The Channel is provided to Foxtel on a live pass‐through basis. This means that the Channel feed is provided to Foxtel simultaneously with the broadcast of the Channel to Foxtel subscribers, in that it is made available on a satellite which is effectively retransmitted simultaneously to subscribers.
We also confirm that at the time of the broadcast of the Programs, this feed was the same feed as was provided to numerous broadcasters throughout Western Europe, Middle East, Africa, India, Southeast Asia and New Zealand.
In addition, and in accordance with standard industry practice, Foxtel is not provided with episodes of the relevant Programs (or any programs on the Channel) prior to their incorporation by Daystar into the Channel feed. Accordingly, Foxtel had no ability to review the Programs prior to broadcast.
In the absence of any ability to review the programs before they were broadcast, any failure by Daystar to comply with the Code in relation to the Programs was beyond Foxtel’s control.
Reasonable Precautions
The question of what constitutes “reasonable precautions” must take into account the context in which the broadcast is made. As explained above, the broadcast was made in circumstances in which Foxtel did not have an opportunity to preview the material prior to broadcast.
Furthermore, even if Foxtel did have an opportunity to preview every program before broadcast, the time and cost of doing so would be prohibitive.
In this context, and consistently with the “Do Not Call” obligations explained in more detail below, the obligation to exercise “reasonable precautions” can only practically be satisfied by imposing appropriate contractual obligations on channel providers.
In this case, Foxtel took all reasonable precautions to avoid any failure to comply with the Code. In particular, Foxtel required Daystar to enter into a channel supply agreement (Agreement) prior to providing the Channel to Foxtel for broadcast in Australia which obliged Daystar to avoid a failure to comply with the Code.
The Agreement contains a provision requiring the Channel Supplier to represent and warrant that the Channel will comply at all times during the term of the Agreement with applicable Australian laws and regulations, specifically referring to the Code […].
[…]
We submit that these specific contractual provisions constitute “reasonable precautions” for the purposes of clause 1.9 of the Code, particularly given that Foxtel had no opportunity to review the Channel content prior to broadcast and is reliant on Daystar, as the Channel supplier, to ensure that all programming on the Channel complies with the Code.
We note that contractual provisions requiring a content supplier to ensure compliance with relevant laws and regulations is a standard industry wide practice. This reflects the fact that content suppliers and producers are those best placed practically to ensure compliance with relevant laws and obligations.
We note that the Report states that a licensee’s responsibility to comply with the Code cannot be divested through contractual arrangements with a channel provider. Foxtel respectfully disagrees with any suggestion that a licensee cannot obtain the benefit of clause 1.9 of the Code on the basis of contractual provisions with its content suppliers which require such suppliers to comply with all applicable Australian laws and regulations. The suggestion that Foxtel’s responsibility to comply with the Code cannot be satisfied through contractual arrangements with the Channel therefore cannot be correct when one has regard to the matters explained above.
The availability of a defence in circumstances where an allegedly contravening party takes “reasonable precautions” is not something which is unique to the Code. For instance, useful insight is provided by the Explanatory Memorandum to the Do Not Call Register Act 2006 (Cth) (DNCR Act) (being another Act administered and regulated by the ACMA), subclause 11(5) of which provides an exception to the general prohibitions under that Act in circumstances where a person takes reasonable precautions, and exercises due diligence, to avoid a contravention. The Explanatory Memorandum provides as follows in relation to subclause 11(5) of the DNCR Act:
Subclause 11(5) provides an exception if the person took reasonable precautions, and exercised due diligence, to avoid the contravention. For example, if a person contracted a third party to undertake telemarketing services on their behalf, and they included a contractual provision which required the telemarketer to comply with the provisions of this Bill, then this may be used to point to evidence that they had taken reasonable precautions to avoid a contravention, and could not be said to have caused a telemarketing call to be made in contravention of clause 11. However, if the contracting party became aware that the telemarketer was contravening clause 11 and did nothing to enforce the contract, then it could not be said that they had exercised due diligence in avoiding the contravention, and they could not make use of this exception. (Emphasis added)
This Explanatory Memorandum makes clear that “reasonable precautions” can be established if a party requires the relevant third party supplier to comply with applicable laws and regulations pursuant to a contractual arrangement between the parties, provided that such provisions are enforced in the event of non‐compliance. The provisions of the Agreement detailed in this submission were promptly brought to the attention of Daystar by Foxtel following the initiation of the ACMA’s inquiry into the Programs’ compliance with the Code.
Exercised Due Diligence
Foxtel also submits that it has exercised due diligence in respect of the Programs for the purposes of clause 1.9 of the Code.
Prior to the initiation of the ACMA’s investigation into the Programs, Foxtel had not been put on notice of any instances of non‐compliance with respect to the Channel. Foxtel also understands that the Channel has never previously been subject to any ACMA investigation or, as far as we are aware, any informal ACMA inquiry.
As noted above, at the time the ACMA commenced its investigation into the Programs in October 2021, Foxtel raised the ACMA’s concerns with Daystar in writing and received written assurances from Daystar that the provision of COVID‐19 related programming on the Channel complied with the Code. Foxtel submits that this constitutes sufficient due diligence for the purposes of clause 1.9 of the Code.
Foxtel is extremely cognisant of its regulatory obligations. Whenever Foxtel is put on notice of any clear issues of non‐compliance, Foxtel exercises due diligence and takes prompt remedial steps as necessary.
Finally, with respect to the ACMA’s preliminary finding that a licensee must have systems in place to monitor whether programming supplied by another person for broadcast by the licensee is compliant with the Code, for the reasons explained above we submit that in this instance “reasonable precautions and due diligence” do not require pre‐vetting by Foxtel of all content which will be broadcast on the Channel prior to broadcast. Whether monitoring is warranted in a particular instance is a question of fact which, among other matters, will depend on the compliance record of the relevant program in question and the extent to which other mitigation tools are in place.
We are extremely concerned that the Report seems to suggest that licensees must monitor all programming supplied by third parties for compliance with the Code. Ongoing monitoring of all content broadcast on a licensee’s platform is entirely impractical and is simply not feasible, particularly when it is often the case that third party channel content is provided to multiple licensees via a live feed. The ACMA’s suggestion would require Foxtel to review content on every channel provided to Foxtel by a third party on a live basis, which would represent a mammoth compliance burden which Foxtel (and we suspect other licensees […]) is simply not resourced to meet.
Conclusion and remedial action
In the circumstances, Foxtel submits that:
· the Programs do not constitute “news or current affairs programs” under the Code;
· the findings in the Report do not provide a sufficient basis for establishing a breach of clause 1.2 of the Code; and
· even if a breach of clause 1.2 of the Code could be established, which we deny, Foxtel took reasonable precautions and exercised due diligence to avoid a breach of the Code in accordance with clause 1.9 of the Code.
[…]

Attachment C
Relevant provisions
Extracts from the Subscription Narrowcast Television Codes of Practice 2013
CODE NO. 1 GENERAL GUIDELINES FOR PROGRAMMING
1.2	Narrowcasters will present accurate and fair news and current affairs programs, and where practicable, will ensure that:
(a)	factual material will be clearly distinguished from commentary, analysis or simulations; and
(b)	news or events are not simulated in a way that misleads or alarms the audience.
[…]
1.8	A narrowcaster will not breach clause 1.2(b), 1.4, 1.5, 1.6(a) or 1.6(c) if a program includes matter said or done reasonably and in good faith:
(a)	in broadcasting an artistic work including comedy and satire;
(b)	in the course of any broadcast or statement, discussion or debate made or held for an academic, artistic or scientific purpose or any other identifiable public interest purpose;
(c)	in broadcasting a fair report of, or a fair comment on, any event or matter of identifiable public interest.
1.9	Narrowcasters must seek to comply fully with all Codes, but a failure to comply will not be a breach of the Codes if that failure was due to:
(a)	a reasonable mistake;
(b)	reasonable reliance on information supplied by another person;
(c)	an act or failure to act of another person, or an accident or some other cause beyond the narrowcaster’s control, provided that the narrowcaster took reasonable precautions and exercised due diligence to avoid the failure; or
(d)	an act or failure to act which, in all the circumstances, was clearly peripheral or incidental, and unlikely to offend or materially mislead viewers.
Where it is possible to remedy a failure to comply with the Codes, narrowcasters must do so promptly.

Extracts from Subscription Broadcast Television Codes of Practice 2013
2.2 News and Current Affairs Programs
(a) News and current affairs programs, including news updates, broadcast by Licensees must:
(i) present news accurately, fairly and impartially;
(ii) clearly distinguish the reporting of factual material from commentary, analysis or simulations;
(iii) not simulate news or events in a way that misleads or alarms the audience.
(b) In broadcasting news and current affairs programs to the extent practicable Licensees:
(i) must not present material in a manner which creates public panic;
(ii) must include only sparingly material likely to cause some distress to a substantial number of viewers;
(iii) must exercise sensitivity in broadcasting images of, or interviews with, bereaved relatives and survivors or witnesses of traumatic incidents;
(iv) will take all reasonable efforts to provide warnings when there are identifiable public interest reasons for broadcasting material which may seriously distress or seriously offend a substantial number of viewers;
(v) will only broadcast reports of suicide or attempted suicide where there is an identifiable public interest to do so and will exclude any detailed description of the method used and any graphic details and will not glamourise suicide in any way; and
(vi) will make reasonable efforts to correct significant errors of fact at the earliest opportunity.
[…]

"news and current affairs programs" means programs which report on current or recent happenings and include short bulletins, filmed coverage of international, national and local events, report on weather and essential services.
Attachment D
ACMA considerations for determining factual content:
In practice, distinguishing between factual material and other material, such as opinion, can be a matter of fine judgement. 
The ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment. 
The ACMA will first look to the natural and ordinary meaning of the language used.
Factual material will usually be specific, unequivocal and capable of independent verification. 
The use of language such as ‘it seems to me’ or ‘we consider/think/believe’ will tend to indicate that the content is contestable and presented as an expression of opinion or personal judgement. However, a common sense judgement is required and the form of words introducing the relevant content is not conclusive.
Statements in the nature of predictions as to future events will rarely be characterised as factual material. 
Statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
The identity of the person making a statement (whether as interviewer or interviewee) will often be relevant but not determinative of whether a statement is factual material. 
Where it is clear in the broadcast that an interviewee’s account is subjective and contestable, and it is not endorsed or corroborated, their allegations will not be considered as factual assertions.
Where an interviewee’s stance is separately asserted or reinforced by the reporter or presenter, or proof of an allegation is offered so that it becomes the foundation on which a program or a critical element of the program is built, it may be considered a factual assertion.[footnoteRef:58]  [58:  See Investigation 2712 (Today Tonight broadcast on Seven on 25 July 2011); Channel Seven Adelaide Pty Limited v Australian Communications and Media Authority [2014] FCA 667.] 

Sources with expertise may be relied on more heavily than those without, in determining whether material is factual, but this will depend on:
whether the statements are merely corroborative of ‘lay’ accounts given by other interviewees 
the qualifications of the expert
whether their statements are described as opinion 
whether their statements concern past or future events[footnoteRef:59]  [59:  See Investigation 3066 (Four Corners broadcast on ABC on 23 July 2012) and Investigation 2961 (The Alan Jones    Breakfast Show broadcast on 2GB on 19 October 2012).] 

whether they are simply comments made on another person’s account of events or a separate assertion about matters within their expertise. 
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