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Investigation report no. BI-565

	Summary
	

	Licensee
	Tamworth Broadcasting Society Inc

	Station
	3061||2YOU

	Type of service
	Community— radio

	Name of program/s
	N/A

	Dates of broadcasts
	· Thursday 2 July 2020 from 7:00 am to 9:00 am
· Friday 3 July 2020 from 1:00 pm to 2:00 pm.
· Tuesday 14 July 2020 from 8:00 am to 9:00 am
· Friday 23 October 2020 from 9:00 am to 10:00 am

	Relevant legislation
	
Broadcasting Services Act 1992

· Paragraph 9(1)(b) of Schedule 2 [prohibition on broadcasting advertisements].
· Paragraph 9(3)(b) of Schedule 2 [time limit for sponsorship announcements]

	Decision
	
The Licensee:
· Breached paragraph 9(1)(b) of Schedule 2 [prohibition on broadcasting advertisements].
· Breached paragraph 9(3)(b) of Schedule 2 [time limit for sponsorship announcements].
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[bookmark: Background]Background
In August 2020, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into compliance by Tamworth Broadcasting Society Incorporated (TBS) with the licence conditions imposed by paragraphs 9(1)(b) and 9(3)(b) of Schedule 2 to the BSA.

TBS has held a long-term community radio broadcasting licence to represent the general geographic community interest in Tamworth RA2 since 16 July 1982. The expiry date of the current licence is 23 June 2022.

Between 20 July and 2 December 2020, the ACMA received complaints from two parties alleging the licensee:

· failed to comply with the licence condition providing hourly time limits on sponsorship announcements on 21 occasions (paragraph 9(3)(b) of Schedule 2 to the BSA).

· failed to comply with the licence condition prohibiting the broadcast of advertisements (paragraph 9(1)(b) of Schedule 2 to the BSA).

The ACMA investigated the licensee’s compliance with paragraphs 9(1)(b) and 9(3)(b) of Schedule 2 to the BSA by assessing recordings of material broadcast by the licensee during the following sample periods:

· Thursday 2 July 2020 from 7:00 am to 9:00 am
· Friday 3 July 2020 from 1:00 pm to 2:00 pm.
· Tuesday 14 July 2020 from 8:00 am to 9:00 am
· Friday 23 October 2020 from 9:00 am to 10:00 am

[bookmark: Assessment_and_submissions]Assessment and submissions
This investigation is based on submissions from the broadcaster and copies of the broadcast material, which was either provided by the licensee, or provided by a complainant and accepted as accurate by the licensee. Other sources are identified where relevant.

When assessing broadcast content, the ACMA considers the meaning conveyed by the material, including the natural, ordinary meaning of the language, context, tenor, and tone, and any inferences that may reasonably be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener or viewer.

Australian courts have considered an ‘ordinary reasonable’ listener or viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:1]  [1:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.] 


Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the obligations imposed on the licensee.
[bookmark: _bookmark0][bookmark: Issue_1:_Did_the_licensee_broadcast_adve]Issue 1: Did the licensee broadcast advertisements?

Finding
TBS breached the licence condition set out in paragraph 9(1)(b) of Schedule 2 to the BSA by broadcasting advertising announcements promoting Company A on 2 July 2020 at 7:30 am, and Company C on 2 July 2020 at 7:44 am.


Reasons
Under paragraph 9(1)(b) of Schedule 2 to the BSA, community broadcasting licensees are prohibited from broadcasting advertisements.

In determining a licensee’s compliance with paragraph 9(1)(b) the ACMA must consider whether:

· material broadcast was of an advertising character; and if so

· any of the prescribed qualifications to the general prohibition on advertising applied to that material.

Material of an advertising character

The BSA does not define ‘advertisement’. The ACMA considers that an ‘advertisement’ includes any material broadcast that promotes a product or service, regardless of whether payment in cash or in kind has been received for its broadcast.

Qualifications that apply to the general prohibition on advertising

Subclauses 2(1) and 2(2) of Schedule 2 to the BSA provide for a number of qualifications to the general prohibition on advertising on community broadcasting services. If one of these qualifications applies, then the relevant material is not taken to be advertising for the purposes of the prohibition in paragraph 9(1)(b).

The ACMA’s approach to the interpretation and application of these qualifications is set out below.

Material broadcast as an accidental or incidental accompaniment (subclause 2(1))

The qualification set out in subclause 2(1) of Schedule 2 to the BSA contains two elements, both of which must be satisfied for the qualification to apply. The first element is that the material of an advertising character must have been broadcast as an accidental or incidental accompaniment to the broadcasting of other matter.[footnoteRef:2] The second element is that the licensee did not receive any payment or other valuable consideration for broadcasting the material of an advertising character.[footnoteRef:3]  [2:  BSA, paragraph 2(1)(a) of Schedule 2.]  [3:  BSA, paragraph 2(1)(b) of Schedule 2.] 


Community information material (paragraph 2(2)(a))

[bookmark: _bookmark1][bookmark: _bookmark2]Community information material or community promotional material is permitted on community radio and is not taken to be the broadcasting of an advertisement. What constitutes community information material or community promotional material is considered on a case-by-case basis.

The examples provided in the ACMA’s Community Broadcasting Sponsorship Guidelines 2008 (the Sponsorship Guidelines) include ‘announcements that can be seen to meet the needs of the community served by the licensee’, ‘genuine community information material, such as sporting events, community theatre or weather warnings’, and ‘announcements about goods or services, where the money raised benefits the community, a non-profit group or a community organisation’.[footnoteRef:4]  [4:  Community Broadcasting Sponsorship Guidelines 2008, page 9.] 


The Sponsorship Guidelines say:

It is important to note that announcements about goods or services that charge commercial rates or are sold by an entity with a profit-making purpose are less likely to be community information or community promotional material.[footnoteRef:5]  [5:  Ibid, page 12.] 



Sponsorship announcements (paragraph 2(2)(b))

Sponsorship announcements that acknowledge financial support of the licensee, or of a program broadcast on the licensee’s service, are allowed on community radio, and are not taken to be the broadcasting of an advertisement. Generally, the ACMA considers an acknowledgement of a sponsor’s financial support (‘tag’) would:

· state the name of the person or organisation that has given support in cash or in kind
· be attached to each individual sponsorship announcement
· be clearly heard or visible and understood
· be in the same language as the sponsorship announcement
· be placed in any part of a sponsorship announcement, provided it is clear to listeners that the information to be broadcast and/or that has been broadcast is a sponsorship announcement.[footnoteRef:6]  [6:  Ibid, page 14.] 


Where sponsorship is of a program, the ACMA considers that the tag should make the association between the sponsorship and the program clear.[footnoteRef:7]  [7:  Ibid, page 1] 


2YOU broadcasts

From the audio recordings provided, the ACMA identified a number of instances where material of an advertising character was broadcast. The ACMA considers that this content promoted the products or services of 40 organisations. The full list of material of an advertising character considered in this investigation has been provided to TBS.

Of the broadcast material considered by the ACMA in the context of this investigation, the ACMA considers that:

· the announcement broadcast on 2 July 2020 at 7:30 am about services offered by Company A did not meet the criteria for any of the qualifications under clause 2 to the general prohibition on advertising, and therefore amounted to the broadcasting of an advertisement in contravention of clause 9(1)(b) of Schedule 2 to the BSA (see below under ‘Company A announcement’)
[bookmark: _bookmark3][bookmark: _bookmark4][bookmark: _bookmark5][bookmark: _bookmark6]
· the qualification in paragraph 2(2)(a) of Schedule 2 to the BSA (community information or community promotional material) applies to the ‘Shop Local’ campaign broadcast on 23 October at 9:55 am and the qualification in subclause 2(1) of Schedule 2 (accidental or incidental accompaniment) applies to an interview with individual F broadcast on 23 October at 9:18 am (see below under ‘The Shop Local campaign’ and ‘Interview with F’). These broadcasts were both identified as of specific concern by one or both complainants

· the announcement broadcast for Company D on 2 July at 7.44 was accidental and the qualification in subclause 2(1) of Schedule 2 to the BSA applies (see below under ‘Accidental material’)

· although TBS has submitted that the announcement broadcast for Company D on 2 July was accidental the qualification in subclause 2(1) of Schedule 2 to the BSA does not apply (see below under ‘Accidental material’).

· the remaining announcement broadcast are sponsorship announcements and the qualification under paragraph 2(2)(b) of Schedule 2 to the BSA applies (see below under ‘Sponsorship announcements’).

Each of these is discussed below:

Company A announcement

Two of the sample periods (on 2 July at 7:30 am and on 3 July at 1:30 pm) included different announcements about a live outside broadcast at Company B. Both announcements encourage listeners to go to the outside broadcast to get a free brake test prior to the school holidays and get a printed report that will show the braking performance of each tyre on their vehicle. The ACMA considers that the ordinary reasonable listener would have understood this to be material of an advertising character promoting services provided by the Company A.

TBS has provided information about these announcements which it has characterised as a community safety campaign. TBS is of the view that the announcements are subject to the community information qualification at paragraph 2(2)(a) of Schedule 2. It has stated that the campaign is associated with a road safety campaign ‘Stop it or Cop it’ with the police district in the lead up to the school holidays. Company A, based in Sydney, offered drivers the opportunity to have their brakes tested for free prior to the school holidays. The offer was in association with a Company B that is a station sponsor and another auto repair company (not a sponsor).

The ACMA has assessed the announcements and the information provided by TBS and does not consider that the community information qualification at paragraph 2(2)(a) of Schedule 2 applies to this material. Although the promoted service was free and brakes are safety- related, this is not sufficient for the community information qualification to apply.

The offer of a free service in respect of a small part of a business’s service offerings can engage potential customers. For example, a gym might seek to attract new memberships by promoting a free consultation with a trainer, and a free trial period. An ordinary reasonable listener would understand that this free opportunity is a marketing strategy to engage with a potential sales target, rather than community information to improve the health of the community.
From the information supplied, TBS’s categorisation of the announcements by the Company A as community information relies on the relationship between brakes and road safety to establish that it is running a community information road safety campaign. It has not provided any documentation or evidence to support the assertion that the campaign is associated with a broader council or government road safety campaign or is connected to the police.

Furthermore, the announcements do not include any general information that might be expected in a community information announcement about road safety, such as information linking road accidents in the community to poor brakes, or the general need in the community for increased road safety. In addition, in the 2 July announcement the statement that “many brake checks miss common faults which can severely affect emergency breaking. Would you stop in time?” appears primarily to seek to distinguish a Company A brake test from other brake tests, rather than to encourage people to consider the role that brakes play in road safety.

The announcement is generally of an advertising character, and promotes the companies involved by naming them several times. During the 2 July announcement, Company A is mentioned 3 times, and twice in the 3 July announcement. Company B is mentioned once in each announcement.

The Sponsorship Guidelines state that ‘announcements about goods or services that are sold by an entity with a profit-making purpose are less likely to be community information’. The organisations involved in the Company A announcement are commercial companies operated for profit. Company A sells brake testing services, and the announcement promotes its brand name and services. Company B is a business that provides car servicing and parts. The Company A website lists Company B as a Company A partner, which indicates that there is a business relationship between these two companies.

As noted above, information is of an advertising character regardless of whether payment in cash or in kind has been received for its broadcast. TBS has advised that it did not receive any sponsorship from the car or Company A for the event. TBS has acknowledged that one of the companies is a sponsor of the station. Whether TBS received payment or not the campaign provides an opportunity for the Company A to promote its brand and services and for Company B and the other auto repair company to sell brake repairs, and potentially other associated repairs or parts such as new tyres. As a result, there is a commercial benefit of this campaign to the Company A and Company B. and any benefit to the community needs to be understood in this context.

The ACMA’s view is that the Company A announcements, broadcast on 2 July 2020 at 7:30 am, and 3 July at 1:30 pm, are material of an advertising character. The material broadcast on 2 July at 7:30 am does not meet any of the qualifications to the prohibition on advertising that are set out in subclauses 2(1) and 2(2) of Schedule 2 to the BSA.

While the ACMA considers that the material broadcast on 3 July at 1:30 pm is not community information as claimed by TBS, the statement includes a sponsorship tag for the Company B, so this material falls within the qualification set out in paragraph 2(2)(b) of Schedule 2 to the BSA as being a sponsorship announcement

The ACMA’s view is that the licensee has contravened the licence condition at paragraph 9(1)(b) of Schedule 2 to the BSA in relation to the broadcast of the material broadcast on 2 July at 7:30 am.

The Shop Local campaign

The announcement referred to as the Shop Local campaign would be understood by an ordinary reasonable listener as conveying material of an advertising character. It is intended to get listeners to spend money and to take part in the ‘shop local’ competition. The announcement refers to the ‘shop local promotion’, which establishes that the licensee itself has categorised it as a promotion. The announcement also contains details to assist the listener to engage in the promotion, such as how a listener may enter the competition, what the prize for the competition is, and where to get more information.

TBS has provided submissions about the ‘Shop Local’ promotion campaign, including that it “was a no charge promotion for the region to assist businesses recovering from the drought”. TBS supported the campaign with half of the value of the prize, the posters and entry forms. In support of its statement that the promotion was to benefit the community, TBS provided a memo to staff, volunteers and presenters dated 21 September 2020. The memo states that ‘this promotion is a way to stimulate Quirindi and surrounding areas economy by encouraging locals and day trippers alike to spend money in the area. This is a no charge community to [sic] support programme the chamber coming out of the drought.”

It has also supplied two emails, one from the Liverpool Plains Shire Council, and one from the Liverpool Plains Business Chamber, that confirm that there was no income received by TBS for this campaign.

The ACMA considers that these announcements, though of an advertising character, qualify as community information material permitted under the qualification in paragraph 2(2)(a) of Schedule 2 to the BSA. The promotions have the potential to substantially benefit the broader local business community by incentivising listeners to shop at local businesses. Additionally, shopping locally is broadly recognised by the public as a way to support the local community, particularly in the context of catastrophic events such as a drought.

Interview with F

The interview with F was also identified as of concern by one of the complainants. F is the owner of two businesses. The interview runs for 7 minutes, and the first part of the interview contains some pieces of information likely to be understood by an ordinary reasonable listener as advertising or promoting the new facilities. This includes references to the high value of the recent renovation, the design process which uses international designers, the new high rating, and the bespoke interiors. In the interview F also describes another part of the business and his pride in the outcomes of projects he has been involved in to develop the region.

The presenter of the program has submitted comments on the program to the ACMA. He stated that the focus of the program was on F and his involvement and investment in the region, and in particular his involvement with some large projects. To put the interview in context, the presenter has supplied a list of other community members that have been interviewed over the month of March 2021. The list includes a diverse range of people that might be of interest to the community in Tamworth.

The Sponsorship Guidelines address discussions with subject matter experts. They state that ‘care should be taken to ensure that discussions do not move from the general to the specific’. In the interview with F, as is noted above, some of the information is very complimentary to the business owned by F; however, it does not include information about the service provided, for example who it might be of interest to, or facilities available to people in the business, nor does it include any specifics, such as the location, or price, or contact details.

The references made to the business are generally made in the context of investment in the region. For example, where the value of the renovation is referred to, it is in the context of the business decision to do so, and F talks about his family’s history in the area, and whether the timing of the investment was right or not. Therefore, the ACMA considers that complimentary references to the hotel were an incidental accompaniment to the broadcasting of other material (paragraph 2(1)(a) of Schedule 2 to the BSA).

The Sponsorship Guidelines also state that ‘an interview is more likely to be characterised as an advertisement if the broadcaster has a financial or other arrangement with the expert being interviewed'. The business is listed as a sponsor on TBS’s website; however, TBS has advised the ACMA that it has not received financial or other valuable consideration from the business for this interview.

As the interview does not contain specific information about the services provided by the business, and no financial or other consideration was received for this interview, the ACMA considers that any material of an advertising character was incidental to the broadcasting of other material, and that the qualification set out in subclause 2(1) of Schedule 2 to the BSA applies.

Accidental material

TBS has further submitted:

‘On 2nd July 7:56 am the computer programming accidently played the news and sport openings [including a sponsorship announcement for Company E] that form part of the 5 -minutes sponsorship hour. It was schedule[d at] 8:00am instead. This would be classed as accidental accompaniment.’

“Date 2nd July. The 7:44 Footy Tips 2nd July sponsor opening identification [for Company C] did not say station sponsor. This was due to the last-minute booking rushed to air by production and was missed. It was rectified the next production day 3rd July.”

To meet the qualification at subclause 2(1) the broadcast must be accidental and TBS must not have received payment or other valuable consideration for the broadcast. TBS has stated that the material broadcast on 2 July at 7:56 am was accidental and not scheduled. It is the ACMA’s understanding that it therefore would not have received payment for this broadcast, so the ACMA accepts that the material broadcast on 2 July at 7:56 am was accidental programming and meets the qualification set out in subclause 2(1).

In relation to the material broadcast on 2 July at 7:44 am, TBS has submitted that this sponsorship announcement was planned, but the tag was omitted. It is the ACMA’s view that the qualification at subclause 2(1) does not apply to this material, because although the tag was accidentally left off, the licensee still received payment for its broadcast.

Sponsorship announcements

The ACMA found that the announcements on behalf of 36 companies were appropriately tagged and fall within the qualification set out in paragraph 2(2)(b) of Schedule 2 to the BSA as being sponsorship announcements.
These announcements include sponsorship tags broadcast before or after material that is not considered advertising material, for example, ‘news and sport brought to you by our sponsor xxx’. In these cases, the tag itself is advertising material, but is permitted by the qualification set out in paragraph 2(2)(b).

Conclusion – Issue 1

The ACMA’s view is that TBS breached the licence condition set out in paragraph 9(1)(b) of Schedule 2 to the BSA by broadcasting advertising announcements promoting Company A on 2 July 2020 at 7:30 am and Company C on 2 July 2020 at 7:44 am.

[bookmark: Issue_2:_Did_the_licensee_breach_the_spo]Issue 2: Did the licensee breach the sponsorship time-limit?

[bookmark: Preliminary_Finding]Finding
The ACMA’s finding is that the licensee breached the licence condition set out in paragraph 9(3)(b) of Schedule 2 to the BSA at the following times:

· Thursday 2 July 2020 from 7:00 am to 8:00 am
· Friday 3 July 2020 from 1:00 pm to 2:00 pm.

[bookmark: Reasons]Reasons
Paragraph 9(1)(b) of Schedule 2 to the BSA provides that a licensee will not broadcast sponsorship announcements otherwise than as mentioned in clause 9.

Under paragraph 9(3)(b) of Schedule 2 to the BSA, community broadcasting radio licensees are permitted to broadcast five minutes of sponsorship announcements in any hour of broadcast. For the purposes of calculation, an hour of broadcast is taken to commence at the start of each hour.
A sponsorship announcement acknowledges financial support of the licensee by a person, or support of a program broadcast on a service provided under the licence[footnoteRef:8]. The duration of a sponsorship announcement includes the acknowledgment of support and play-in/play-out music to the announcement[footnoteRef:9]. [8:  BSA, paragraph 2(2)(b) of Schedule 2]  [9:  P. 15 Community Broadcasting Sponsorship Guidelines] 


Material to be excluded in calculating the duration of sponsorship announcements

In calculating the duration of sponsorship announcements broadcast in an hour, subclause 9(5) of Schedule 2 to the BSA provides that the ACMA is not to take account of:

· material that publicises programs to be broadcast by the licensee

· material that promotes the licensee’s products, services or activities for the broadcast of which the licensee does not receive any consideration in cash or in kind

· community information or community promotional material for the broadcast of which the licensee does not receive any consideration in cash or in kind.

In calculating the duration of sponsorship announcements, below, the ACMA has excluded from the calculation material of this kind. 

The ACMA has formed the view that the announcements referred to above under ‘Sponsorship announcements’ (in Issue 1) are all sponsorship announcements for the purpose of paragraph 9(3)(b).

Duration

Based on its assessment of the broadcast material provided by the licensee, the ACMA has calculated the durations of the sponsorship announcements as listed in the table below.
Where the five minute per hour time limit has been exceeded, the time is bolded.

Table 1

	Date
	Timeframe
	Sponsorship announcements (‘tagged’)

	
2 July 2020
	7:00 to 8:00 am
	5:32

	
	8:00 to 9:00 am
	5:00

	3 July 2020
	1:00 to 2:00 pm
	5:17

	14 July 2020
	8:00 to 9:00 am
	4:45

	23 October 2020
	9:00 to 10:00 am
	5:00




More detailed information about the time of each of the sponsorship announcements and information about how the ACMA has calculated the hourly timing on the relevant dates, has been provided to TBS.

[bookmark: _bookmark7][bookmark: _bookmark8]As noted above TBS has made submissions that two announcements on 2 July between 7 and 8 am were accidental. The ACMA has accepted that this material is accidental in the case of the announcement at 7:44 am. As also was noted above, some sponsored material –  for example, news, sport and weather, is not to be counted, but the time occupied by the sponsorship tag itself is to be counted. 

[bookmark: The_ACMA’s_preliminary_view_is_that_the_]The ACMA’s view is that the licensee exceeded the time limit for sponsorship announcements between 7:00 am and 8:00 am on 2 July 2020, and between 1:00 pm and 2:00 pm on 3 July 2020.
Conclusion – Issue 2

The ACMA’s finding is that the licensee breached the licence condition set out in paragraph 9(3)(b) of Schedule 2 to the BSA at the following times:

· Thursday 2 July 2020 from 7:00 am to 8:00 am
· Friday 3 July 2020 from 1:00 pm to 2:00 pm.


Actions

The Licensee advised it had not understood that sponsorship tags broadcast before or after material that is not itself advertising material, for example, ‘news and sport brought to you by our sponsor xxx’, is included in the time limit for sponsorship announcements. 
In response to the ACMA’s preliminary report the licensee has advised that it has altered the way that its systems operate to make sure that sponsorship tags broadcast before or after material that is not advertising material are included in the hourly time limit for sponsorship announcements.  
The ACMA notes steps taken by the Licensee to address the breach finding.
[bookmark: Attachment_A][bookmark: Material_of_an_advertising_character___A]
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