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Investigation report no. BI-625
	[bookmark: ColumnTitle]Summary
	

	Licensee [service]
	TCN Channel Nine Pty Ltd [Nine]

	Finding
	[bookmark: _Hlk94715368]Breach of clause 3.1 of Appendix 3 [gambling advertisements not permitted before 8:30 pm] 

	Relevant code
	[bookmark: _Hlk105603773]Commercial Television Industry Code of Practice 2015 (revised 2018) (the Code)

	Date finalised
	31 March 2022

	Program [type]
	[bookmark: _Hlk90297354]2021 NRL Grand Final [live sport]

	Date of broadcast
	3 October 2021

	Type of service
	Commercial—television

	Attachments
	A – extracts from the Licensee’s submissions to the ACMA 
B – relevant Code provisions 




Background
In November 2021, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the broadcast of the 2021 NRL Grand Final (the Game), during which a gambling advertisement had allegedly been broadcast before 8:30 pm.
The Game, played in Brisbane was the final game of the 2021 National Rugby League (NRL) season and was broadcast on Nine by TCN Channel Nine Pty Ltd (the Licensee) on the evening of 3 October 2021.
The ACMA has investigated the Licensee’s compliance with clause 3.1 of Appendix 3 to the Code. Relevant extracts from Appendix 3 are at Attachment B.
Issue: Betting advertisements during a Live Sporting Event
Finding
The Licensee breached clause 3.1 of Appendix 3 to the Code. 
Reasons
The ACMA reviewed submissions from the Licensee (at Attachment A) and a copy of the broadcast provided by the Licensee, that included the Game, pre-game coverage, half-time discussion, post-game coverage and commercial breaks (the broadcast).
To assess compliance, the ACMA has addressed the following questions:
· Was the Game a Live Sporting Event for the purposes of the Code? 
· Did advertisements shown during the broadcast fall within the definition of Commercials relating to Betting or Gambling?
· [bookmark: _Hlk73620278]If so, were the Commercials relating to Betting or Gambling broadcast at prohibited times during the Live Sporting Event?
· Was a Commercial relating to Betting and Gambling broadcast at a prohibited time during the Live Sporting Event due to a ‘reasonable mistake’?
Was the Game a Live Sporting Event for the purposes of the Code?
A Live Sporting Event is defined in Appendix 3 to the Code as ‘live-to-air coverage of a sporting event that includes Play’. The ACMA considers that the Game was a Live Sporting Event for the purposes of the Code.
Did advertisements shown during the broadcast fall within the definition of Commercials relating to Betting or Gambling?
Advertisements for 3 gambling companies were shown during the broadcast (Gambling Company 1, Gambling Company 2 and Gambling Company 3). The three gambling companies are all online gambling services for the placing, making, receiving or acceptance of bets and are all licensed by the Northern Territory Racing Commission. They are all currently listed on the ACMA’s Register of Licensed Interactive Wagering Services. 
The advertisements contained clear distinct promotional references for the 3 gambling companies. Consequently, the ACMA considers that the advertisements shown for the 3 gambling companies were Commercials relating to Betting or Gambling for the purposes of Appendix 3 to the Code. 
Were the Commercials relating to Betting or Gambling broadcast at prohibited times during the Live Sporting Event?
Prior to the start of play
Clause 3.1 of Appendix 3 to the Code prohibits the broadcast of gambling advertisements during coverage of a live sporting event between 5:00 am and 8:30 pm, from five minutes before the scheduled start of play (or five minutes before the commencement of the broadcast coverage, if no scheduled start of play time has been advertised by the broadcaster).
The Licensee submitted that it advertised the scheduled start of play in accordance with the requirements in the Code. 
The ACMA has reviewed an email provided by the Licensee containing program guides for the week commencing 3 October 2021 (not included in this report). Based on this information and the Licensee’s submission that this information would have been ‘displayed on the EPG and in the TV Guide’, numerous days prior to 3 October 2021 and well ahead ‘of the 24 hours in advance requirement’, the ACMA accepts the Licensee’s submission that the ‘scheduled start of Play’ as defined in the Code was 7:30 pm AEDT.
The ACMA has also reviewed a still shot of the commencement of play, provided by the Licensee (not included in this report), and accepts that the actual commencement of play was 7:33 pm AEDT, which was after the scheduled start of play.
The ACMA has reviewed the Licensee’s submissions and the broadcast and accepts that the last Commercial relating to Betting or Gambling before the scheduled start of play was broadcast at 7.19 pm.  
As no Commercial relating to Betting or Gambling was broadcast within five minutes before the scheduled start of play of the Live Sporting Event, the ACMA finds that the Licensee did not breach clause 3.1 of Appendix 3 prior to the start of play.
Half Time
Clause 3.4 of Appendix 3 to the Code states that from 8:30 pm to 5:00 am, a commercial relating to betting or gambling during the broadcast by the Licensee of a live sporting event is permitted only: before play, during scheduled breaks, during unscheduled breaks; and after play.
Appendix 3 to the Code notes that a ‘scheduled break’ in rugby league would include ‘half time’ and ‘between full time and commencement of extra time’.
The Licensee submitted:
… the Scheduled Break (half time) commenced at approximately 8:19pm 
… during the Scheduled Break, Commercials relating to Betting and Gambling were broadcast at approximately 8:21pm […], 8:33pm […] and 8:35pm […]
[bookmark: _Hlk94779668]Having reviewed a copy of the broadcast, the ACMA accepts the Licensee’s submission that the half time break commenced at approximately 8:19 pm AEDT and during this break, a commercial for Gambling Company 1 was broadcast at approximately 8:21 pm AEDT, a commercial for Gambling Company 2 was broadcast at approximately 8:33 pm AEDT and a commercial for Gambling Company 3 was broadcast at approximately 8:35 pm AEDT. 
The Code does not permit Commercials relating to Betting or Gambling in scheduled breaks prior to 8:30 pm. Accordingly, the ACMA’s view is that the commercial for Gambling Company 1, broadcast in the half time break at 8.21 pm was broadcast at a time that was not permitted under clause 3.1 of Appendix 3 to the Code.
The ACMA considers the commercials for Gambling Company 2 and for Gambling Company 3, broadcast after 8.30 pm, during the scheduled half time break, were permitted under the Code.
[bookmark: _Hlk94787523]Was a Commercial relating to Betting and Gambling broadcast at a prohibited time during the Live Sporting Event due to a ‘reasonable mistake’? 
Clause 1.1.4 of the Code states:
Licensees will seek to comply fully with the Code, but a Licensee will not be in breach of the Code if the non-compliance was in respect of a minor, peripheral, incidental or trivial matter, or was due to: 
a) a reasonable mistake; 
[…]
The ACMA is of the view that the broadcast of a Commercial relating to Betting and Gambling at a prohibited time during a Live Sporting Event is not a minor, peripheral, incidental or trivial matter under the Code.
The Licensee submitted that the breach of the rules was due to a ‘reasonable mistake’ for the following reasons:
[bookmark: _Hlk94788206][bookmark: _Hlk94787053][…] As with all live sporting events, there is an inherent level of unpredictability associated with covering such events including, but not limited to, difficulty anticipating the exact timing of certain events such as commencement of Play or commencement of Scheduled Breaks (such as half time). 
[bookmark: _Hlk94787096]This difficulty is particularly relevant in coverage of rugby league matches due to the timing of certain events being entirely contingent on factors beyond Nine’s control. For example: variances in player warm-up duration; length of pre-match ceremony; and indeed the way the match itself unfolds with injury delays and/or other stoppages.
[…]
[bookmark: _Hlk94787986]… according to Nine’s records from the relevant scheduling software, the first advertisement break during the halftime Scheduled Break was scheduled to commence at 8:31pm (see screenshot …). This intended post-8:30pm scheduled timing was consistent with the first halftime […] advertisement break from the 2020 NRL Grand Final […]. 
While it is extremely regrettable that this advertisement was inadvertently broadcast 9 minutes prior 8:30pm, Nine submits that the earlier broadcast of this advertising break is indicative of the changeable start time of the halftime Scheduled Break for reasons beyond Nine’s control. 
[…]
[bookmark: _Hlk94788062]The ACMA acknowledges the Licensee’s submission that ‘there is an inherent level of unpredictability associated with covering such events’ and that ‘variances in player warm-up duration; length of pre-match ceremony; and indeed, the way the match itself unfolds with injury delays and/or other stoppages’ would contribute to that ‘unpredictability’. The ACMA also notes the Licensee’s submission that the timing of the first commercial break during half time, (when the advertisement for Gambling Company 1 was broadcast) was based on the timing of the 2020 NRL Grand Final.
‘Reasonable mistake’ is not defined in the Code. However, the ACMA interprets the term according to the ordinary meaning of the words: where ‘reasonable’ means ‘endowed with reason’ or ‘agreeable to reason or sound judgement’;[footnoteRef:1] and ‘mistake’ is ‘an error in action, opinion or judgement’.[footnoteRef:2] [1:  See Macquarie Dictionary Online, https://www.macquariedictionary.com.au/features/word/search/?search_word_type=Dictionary&word=reasonable]  [2:   See Macquarie Dictionary Online, https://www.macquariedictionary.com.au/features/word/search/?search_word_type=Dictionary&word=mistake] 

Having reviewed the screenshot of the scheduled timing of the advertisement for Gambling Company 1 (not included in this report), the ACMA accepts that the Licensee had anticipated that the broadcast of this gambling advertisement would occur at 8:32 pm AEDT. Hence, the broadcast of the advertisement prior to 8:30 pm AEDT may have been a ‘mistake’.
However, given the Licensee’s statement that ‘there is an inherent level of unpredictability’ in broadcasting an event such as the Game and therefore a high probability of there being significant differences in timing from the previous year, the ACMA does not consider that the decision to rely on the timing from the 2020 NRL Grand Final was reasonable. The ACMA also notes that, despite all the possible ‘variances’, the gambling advertisement was scheduled for 8:32 pm AEDT, allowing only a 2-minute margin of error. 
The ACMA also notes the advertisement was broadcast 9 minutes prior to 8:30 pm, despite the actual commencement of live-to-air coverage of play being more than 3 minutes later than the scheduled start of play. Had the Game commenced at the scheduled start of play, the advertisement would likely have been broadcast even earlier.
Therefore, the ACMA does not consider that the broadcast of the advertisement for Gambling Company 1 prior to 8:30 pm was due to a ‘reasonable mistake’.
Accordingly, it is the ACMA’s finding that the Licensee breached clause 3.1 of Appendix 3 to the Code.


Attachment A
Extracts from Licensee submission to the ACMA dated 21 December 2021:
Introduction
1. The ACMA has indicated it is investigating the broadcast of the NRL Grand Final match on 3 October 2021 (the Broadcast) – specifically, the Broadcast’s compliance with clause 3.1 in Appendix 3 of the Commercial Television Code of Practice 2015 (Revised 2018) (the Code) before the commencement of the Grand Final match and during the half time break. 
2. Accordingly, Nine has prepared submissions on compliance with the Code in response to the above scope of investigation. In the event any further aspects of the Broadcast are being investigated, Nine would kindly request these aspects be identified and particularised so that written submissions can be provided on same. 
3. For the purposes of these submissions, all times are Sydney local time unless otherwise stated
Code Provisions
4. Section 3.1 in Annexure 3 of the Code provides: 
Commercials relating to Betting or Gambling during a Live Sporting Event 
5:00am to 8:30pm 
3.1  From 5:00am to 8:30pm a Commercial relating to Betting or Gambling during the broadcast by the Licensee of a Live Sporting Event is not permitted: 
from: 
3.1.1 five minutes before the Scheduled Start of Play of the Live Sporting Event, where live-to-air coverage of Play commences no earlier than the Scheduled Start of Play; 
3.1.2 in all other cases, five minutes before the broadcast of the first Program that includes the Live sporting event; 
to: 
3.1.3 five minutes after the conclusion of live-to-air coverage of Play by the Licensee or 8:30pm, whichever is sooner
5. Relevantly, the Definitions for Appendix 3 include the following:
Commercial relating to Betting or Gambling means a distinct promotional reference to: 
a) A gambling or betting service; or 
b) A gambling or betting organisation that provides generic information about the organisations brand, business or services. 
A Commercial relating to Betting or Gambling does not include:
· a commercial relating to such things as Government sanctioned lotteries, lotto, keno or competitions;
· a commercial relating to entertainment or dining facilities at places where betting or gambling takes place, or a tourism commercial which incidentally refers to betting or gambling, provided in each case that the contents do not draw attention to betting or gambling in a manner calculated to directly promote their use; 
· a reference that is Accidental; or 
· a reference that is an Incidental Accompaniment. 
… 
Play means the period of the actual run of play or active progress of the sporting event which is the subject of a Live Sporting Event. It commences at the formal commencement of the relevant match/game, race or similar (for example, first siren, whistle, coin toss, or the commencement of active play as applicable), and concludes at the formal conclusion of play (for example, final siren, whistle or the conclusion of active play) for the relevant match, game, race or similar. In respect of Long form Live Sporting Events over multiple days and/or involving multiple concurrent matches or events, Play commences at the formal commencement of the first match, game or race or each day, and ends at the conclusion of active play each day. 
Play includes ad hoc unscheduled breaks such as: 
· stoppages for injuries; and 
· stoppages for adjudication by third or TV umpires/referees; and 
· time outs and substitutions in games such as basketball. 
… 
Scheduled Breaks means stoppages in a sporting event or game that is the subject of a Live Sporting Event. A Scheduled Break will differ depending on the sporting event or game that is the subject of the broadcast, for example: 
… 
· Rugby League – Half time. Between full time and commencement of extra time.
… 
Scheduled Start of Play means the scheduled commencement of live-to-air coverage of Play as: 
a) Listed in the Licensees EPG at least 72 hours prior to the broadcast of the program; or 
b) Published by the Licensee on its website at least 24 hours prior to the broadcast and notified to the Licensee’s EPG provider(s) at least 24 hours prior to broadcast.
6. Finally, clause 1.1.4 of the Code states:
1.1.4       Licensee will seek to comply fully with the Code, but a Licensee will not be in breach of the Code if the non-compliance was in respect of a minor, peripheral, incidental or trivial matter, or was due to:
a) a reasonable mistake; 
b) reasonable reliance by the Licensee on information supplied by another person; 
c) the broadcast of material which was accidental, provided the Licensee took reasonable precautions and exercised due diligence; or 
d) an act or failure to act of another person which was outside of the Licensee’s control, or an accident, technical/engineering issue, or some other case which was outside of the Licensee’s control.
Specific Information Requested by the ACMA
7. At the outset, Nine wishes to emphasise that it takes its obligations regarding compliance with restrictions pertaining to Betting and Gambling advertising extremely seriously and makes every effort to comply with same. 
8. The ACMA have requested evidence of whether the Scheduled Start of Play was notified to audiences via EPG at least 24 hours prior to the Broadcast, or alternatively on Nine’s website at least 24 hours prior to the Broadcast. Nine confirms that the Scheduled Start of Play (being 7:30pm) was notified to audiences as required by the Code, as evidenced in Annexure A of these submissions [not included with this report]. Annexure A is the email issued by Nine on Friday, 17 September 2021 containing program guides for the week commencing 3 October 2021 to be displayed on the EPG and in the TV Guide of Nine’s www.yourtv.com.au/guide/sydney website which I am instructed would have appeared at least 7 days in advance (which is well ahead of the 24 hours in advance requirement under the Code). I am also instructed that the EPG would have showed the information in Annexure A for at least 8 days prior to the Scheduled Start of Play. 
9. [bookmark: _Hlk94712687]The ACMA have requested evidence of the actual commencement of live-to-air coverage of Play of the NRL Grand Final match. Nine confirms the commencement of live-to-air coverage of Play was 7:33pm, as evidenced in the screenshot contained in Annexure B of these submissions [not included with this report].
Submissions on compliance with Annexure 3 of the Code
10. By way of context, the Broadcast was a sporting event that was aired live by Nine. As with all live sporting events, there is an inherent level of unpredictability associated with covering such events including, but not limited to, difficulty anticipating the exact timing of certain events such as commencement of Play or commencement of Scheduled Breaks (such as half time). 
11. This difficulty is particularly relevant in coverage of rugby league matches due to the timing of certain events being entirely contingent on factors beyond Nine’s control. For example: variances in player warm-up duration; length of pre-match ceremony; and indeed the way the match itself unfolds with injury delays and/or other stoppages. 
12. According to Nine’s records for the Broadcast:
[bookmark: _Hlk94712462][bookmark: _Hlk94712826]a) the last Commercial relating to Betting or Gambling before the Scheduled Start of Play (7:30pm) was broadcast at approximately 7:19pm – being a commercial for [Gambling Company 1] (see screenshot in Annexure C [not included with this report]; 
b) the Scheduled Start of Play was 7:30pm (per Annexure A); 
c) the actual commencement of Play was 7:33pm (per Annexure B)– which was no earlier than the Scheduled Start of Play; 
d) the Scheduled Break (half time) commenced at approximately 8:19pm (see screenshot in Annexure D [not included with this report]; 
e) during the Scheduled Break, Commercials relating to Betting and Gambling were broadcast at approximately 8:21pm (Gambling Company 1), 8:33pm (Gambling Company 2) and 8:35pm (Gambling Company 3) (see screenshots in Annexure E [not included with this report]; and 
f) the Scheduled Break concluded when Play re-commenced at approximately 8:40pm (see screenshot in Annexure F [not included with this report])
13. Having regard to the above, Nine submits that no Commercials relating to Betting or Gambling were broadcast within 5 minutes before the Scheduled Start of Play, thus in compliance with clause 3.1 of the Code. 
14. [bookmark: _Hlk94777255]Further, Nine submits the Commercials relating to Betting or Gambling broadcast at approximately 8:33pm and 8:35pm were permitted to be broadcast at those times per clause 3.4 of the Code (being after 8:30pm and during a Scheduled Break). 
15. In relation to the Commercial relating to Betting or Gambling broadcast at approximately 8:21pm, according to Nine’s records from the relevant scheduling software, the first advertisement break during the halftime Scheduled Break was scheduled to commence at 8:31pm (see screenshot at Annexure G [not included with this report]. This intended post-8:30pm scheduled timing was consistent with the first halftime advertisement break from the 2020 NRL Grand Final. However, it does appear that the advertisement was accidentally broadcast before 8:30pm. 
16. While it is extremely regrettable that this advertisement was inadvertently broadcast 9 minutes prior 8:30pm, Nine submits that the earlier broadcast of this advertising break is indicative of the changeable start time of the halftime Scheduled Break for reasons beyond Nine’s control. In support of this submission, Nine would again draw to the ACMA’s attention the highly relevant contextual factors identified above in paragraphs 10 and 11. 
17. In light of these inadvertent and entirely accidental circumstances, Nine submits that clause 1.1.4 would be applicable and as a consequence, no breach finding should be made on this occasion as the advertisement being broadcast at 8:21pm was the result of a reasonable mistake (per clause 1.1.4(a)).
Conclusion 
18. Nine reiterates that it takes its obligations regarding compliance with Annexure 3 of the Code extremely seriously and devotes its best efforts to ensuring compliance with same. However, Nine would respectfully submit that there has not been a breach of Annexure 3 of the Code in this instance having regard to an exception in clause 1.1.4 which would apply in these circumstances.
Attachment B
Relevant provisions of the Commercial Television Industry Code of Practice 2015 (revised 2018)
1 Application & Commencement
[bookmark: _Hlk94781485]1.1.4	Licensees will seek to comply fully with the Code, but a Licensee will not be in breach of the Code if the non-compliance was in respect of a minor, peripheral, incidental or trivial matter, or was due to: 
a) a reasonable mistake; 
b) reasonable reliance by the Licensee on information supplied by another person; 
c) the broadcast of material which was accidental, provided that the Licensee took reasonable precautions and exercised due diligence; or 
d) an act or failure to act of another person which was outside of the Licensee’s control, or an accident, technical/engineering issue, or some other cause which was outside the Licensee’s control. 
Appendix 3: Commercials relating to Betting or Gambling during a Live Sporting Event
5:00am to 8:30pm

3.1         From 5:00am to 8:30pm a Commercial relating to Betting or Gambling during the broadcast by the Licensee of a Live Sporting Event is not permitted:

from:

3.1.1 five minutes before the Scheduled Start of Play of the Live Sporting Event, where live-to-air coverage of Play commences no earlier than the Scheduled Start of Play;

3.1.2 in all other cases, five minutes before the broadcast of the first Program that includes the Live Sporting Event;
to:
3.1.3 five minutes after the conclusion of live-to-air coverage of Play by the Licensee or 8:30pm, whichever is sooner.

8.30pm to 5.00am

3.4       From 8.30pm to 5.00am a Commercial relating to Betting or Gambling during the broadcast by     
            the Licensee of a Live Sporting Event is permitted only:

(a) before Play;

(b) during Scheduled Breaks;

(c) during Unscheduled Breaks; and

(d) after Play.
Time Zones
3.20       Where a Live Sporting Event is broadcast simultaneously across more than one licence area, the relevant time-zone for the application of this Appendix 3 is the time-zone that applies in the licence area.

Appendix 3: Definitions
Commercial relating to Betting or Gambling means a distinct promotional reference to: 
(a) a gambling or betting service; or 
(b) a gambling or betting organisation that provides generic information about the organisation’s brand, business or services. 
A Commercial relating to Betting or Gambling does not include: 
· a commercial relating to such things as Government sanctioned lotteries, lotto, keno or competitions; 
· a commercial relating to entertainment or dining facilities at places where betting or gambling takes place, or a tourism commercial which incidentally refers to betting or gambling, provided in each case that the contents do not draw attention to betting or gambling in a manner calculated to directly promote their use; 
· a reference that is Accidental; or 
· a reference that is an Incidental Accompaniment.
Live Sporting Event means live-to-air coverage of a sporting event that includes Play. A Live Sporting Event includes a Long Form Live Sporting Event.
Play means the period of the actual run of play or active progress of the sporting event which is the subject of a Live Sporting Event. It commences at the formal commencement of the relevant match/game, race or similar (for example, first siren, whistle, coin toss or the commencement of active play as applicable), and concludes at the formal conclusion of play (for example, final siren, whistle or the conclusion of active play) for the relevant match, game, race or similar. In respect of Long Form Live Sporting Events over multiple days and/or involving multiple concurrent matches or events, Play commences at the formal commencement of the first match, game or race or each day, and ends at the conclusion of active play of each day. 
Play includes ad hoc unscheduled breaks such as: 
• stoppages for injuries; and 
• stoppages for adjudication by third or TV umpires/referees; and 
• time outs and substitutions in games such as basketball. 
Scheduled Start of Play means the scheduled commencement of live-to-air coverage of Play as:
a) listed in the Licensee’s EPG at least 24 hours prior to the broadcast of the program; or 
b) published by the Licensee on its website at least 24 hours prior to broadcast and notified to the Licensee’s EPG provider(s) at least 24 hours prior to broadcast.
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