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	Licensee
	Fraser Coast Community Radio Inc

	Station
	4FCR 

	Type of service
	Community

	Relevant legislation / codes
	Paragraph 9(2)(c)(i) of Schedule 2 to the Broadcasting Services Act 1992 [encourage participation in operations]
Paragraph 9(2)(c)(ii) of Schedule 2 to the Broadcasting Services Act 1992 [encourage participation in programming]
Code 7.3 of the Community Broadcasting Codes of Practice 2008 [complaints handling]
Code 3 of the Community Radio Broadcasting Codes of Practice 2008 [general programming]

	Decision
	Breach of Paragraph 9(2)(c)(i) of Schedule 2 to the Broadcasting Services Act 1992
No Breach of Paragraph 9(2)(c)(ii) of Schedule 2 to the Broadcasting Services Act 1992
Breach of Code 7.3 of the Community Broadcasting Codes of Practice 2008
No finding in relation to Code 3 of the Community Radio Broadcasting Codes of Practice 2008


	Date finalised
	2 July 2021







Background
The Australian Communications and Media Authority (the ACMA) received 2 complaints about Fraser Coast Community Radio Inc (the Licensee) that were within the ACMA’s jurisdiction. 
On 11 May 2020, the ACMA received a complaint about management issues at the station (the First Complaint.) On 18 May 2020, the ACMA received a complaint (the Second Complaint) which raised the same concerns. The complaints suggested that the Licensee may be failing to encourage community participation in the operations of, or the selection and provision of programs by, the radio station operated by the Licensee.
The First Complaint also suggested that the Licensee had breached Code 3 (General Programming) and Code 7 (Complaints Handling) of the Community Radio Broadcasting Codes of Practice 2008 (the Code). 
The complainant in the First Complaint had complained to the Licensee about code matters and was dissatisfied with the Licensee’s response. 
On 22 July 2020 the ACMA commenced an investigation under section 170 of the Broadcasting Services Act 1992 (the BSA) into the Licensee’s compliance with the following licence conditions:
· subparagraph 9(2)(c)(i) of Schedule 2 to the BSA (which requires that licensees encourage members of the community that it services to participate in the operations of the licensee in providing the service or services)
· subparagraph 9(2)(c)(ii), of Schedule 2 to the BSA (which requires that licensees encourage members of the community that it serves to participate in the selection and provision of programs under the licence).
The investigation also considers the Licensee’s compliance with the following Code provisions:
· Code 3.6(b) (which requires News, current affairs (including news updates and promotions), documentaries, feature programs and interviews shall […] present factual material accurately and ensure that reasonable efforts are made to correct substantial errors of fact as quickly as possible)
· Code 7.3 (which outlines the procedures that a licensee must follow when handling a complaint).  
The Licensee
The Licensee has held a long-term community broadcasting licence since September 1999, representing the general geographic community interest in the Hervey Bay RA1 licence area in Queensland. The licence expires on 23 September 2024. 
Assessment and submissions
This investigation has taken into account the complaints and submissions from the Licensee. Other sources are identified in this report where relevant.
Issue 1: Encouraging community participation in the operations of the Licensee?
Relevant licence condition
Schedule 2
Part 5 – Community broadcasting licences
9 Conditions applicable to services provided under community broadcasting licences
(2) Each community broadcasting licence is also subject to the following conditions:
[...]
(c) the licensee will encourage members of the community that it serves to participate in:’
(i)	the operations of the licensee in providing the service or services […]
Finding
The ACMA has formed the view that the Licensee breached sub-paragraph 9(2)(c)(i) of the Act.
Reasons
It is a condition of all community broadcasting licences that the licensee must encourage members of the community that it serves to participate in the operations of the licensee.
Licensees should use a range of initiatives and measures to encourage community participation. However, no single activity or initiative alone is likely to result in compliance with the community participation requirement.[footnoteRef:2] [2:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010.] 

Sound corporate governance practices 
The complaints claim that the Licensee has poor governance practices and suggests that the Licensee may be discouraging volunteer participation through unfair and inconsistent application of rules and procedures. The complaints also raised concerns about concentration of control in the management committee. 
The ACMA Community Broadcasting Participation Guidelines 2010 (the Guidelines) state that examples of sound corporate governance practices include:
· Measures to prevent the concentration of control in the hands of a few individuals (for example, using a range of committees, limiting the number of proxy votes that a member can exercise and having a limited renewable term for individuals holding positions on committees or the board); and 
· Procedures for complying with regulatory requirements that apply to the service and its organisational structure.
Concentration of control 
Management Committee
The complaints raised concerns that there had been high turnover in the Management Committee, and many were unelected. 
The ACMA considers that the structure of the Management Committee is appropriate for a community broadcasting licensee. 
The Constitution establishes that the Management Committee consists of four officeholders and between three and five ordinary members. The quorum for General Meetings is double the number of Management Committee members present at the meeting plus one. The Management Committee has the power to appoint a subcommittee consisting of other members of the organisation. 
The Licensee submitted that three Management Committee changes since last AGM have been due to health issues. If a casual vacancy occurs, the Constitution enables the Management Committee to appoint another member of the association to fill the vacancy until the next AGM.  
There are no concerns evident regarding concentration of control.
Procedures for compliance
Membership policies 
The ACMA‘s strong preference is for community radio broadcasting services to have open membership policies in order to encourage community participation. 
At the Licensee’s last renewal in 2018, it was confirmed that it had all required policies in place (including relevantly Corporate Governance, Membership, and Internal conflict), in compliance with the Community Radio Broadcasting Codes of Practice 2008 (the Codes).
The ACMA’s review of the Licensee policies at that time and during this investigation did not raise concerns about open membership.
Volunteers
The complaints raised concerns about the treatment of volunteers by the Licensee. 
As volunteers are vital to the operation of most community broadcasting stations, they are entitled to appropriate training (at minimal or no cost, if possible) and to expect fair treatment.
To become a volunteer for the Licensee, an individual must be a financial member and must apply in person through a resume. The application is then approved or rejected by the Management Committee. Volunteers who elect to become presenters must also undertake paid training. Students who are trainee presenters are not required to pay for training.
Volunteers are then on a probationary status for 6 months and their progress is further reviewed by the Management Committee at 12 months. The ACMA notes the licensee submitted that it proposes to amend its constitution in early 2022. The amendment will reduce the volunteer probationary period to 3 months following which, formal notification of volunteer status will be provided in writing by the Volunteer Co-ordinator.
While the volunteer recruitment procedures may be more onerous than some other community broadcasting licensees, the Licensee has maintained a consistent level of volunteers, reporting 43 active volunteers (not counting those suspended) for this investigation and 42 volunteers at the last renewal in 2018. 28 of the current volunteers have on-air presenting roles. This suggests that there is a good level of participation by members in the operations of the station.   
The Licensee provided a copy of its Volunteer Agreement. This document, which volunteers must sign, includes the following clause: ‘I will not make negative comments on the operation of Fraser Coast Community Radio Inc or any of its members.’. The document further states that a breach of any of the clauses listed may result in suspension of the Agreement.
It is important for volunteers in a community broadcasting organisation to be able to provide frank and constructive criticism to the station about relevant matters. The ACMA considers that a policy which leads to suspension over negative comments is overly restrictive and may discourage participation by volunteers. 
Dispute resolution
The complaints raised concerns about a high number of alleged suspensions at the station in the previous 12 months and alleged non-compliance with associated practices and procedures.
One way in which a Licensee can promote membership and volunteering is by implementing an effective internal dispute resolution policy. This promotes the orderly settlement of internal conflict amongst members, volunteers, and management. 
It is not the ACMA’s role to investigate the outcome of individual internal disputes or to act as a mediator or arbitrator in conflict between parties. However, the ACMA notes that an internal dispute resolution policy that has been ratified by and circulated amongst members, helps to provide confidence to members that their complaints will be dealt with appropriately.
The Licensee’s internal conflict policy is available on the Licensee website: Conflict Resolution and Grievance Dispute Resolution Policy and Procedure.  
The Licensee submitted that policy was followed in its dealings with the aggrieved volunteers referred to in the complaint. 
Disciplinary procedures
The Licensee has a policy, available online, titled Policy and Procedures for Disciplinary Action and Dismissal of Volunteers. 
The policy notes that it only relates to discipline and dismissal of volunteers from volunteering positions, and expulsion of members is set out in the Licensee constitution. 
The policy states that there is an appeals mechanism that ensures a right of reply to a volunteer who has been disciplined. The policy additionally provides that the Licensee’s Conflict Resolution and Grievance Dispute Resolution Policy and Procedure is to be used where a volunteer considers the policy has not been followed adequately or feels that have not been fairly heard. 
The procedure for disciplinary action follows a three-step process, including two formal notices in writing and a third and final notice of dismissal. A right to appeal is included in the policy, however it is not a formal appeals process, and the policy notes that the appeal could take the form of a meeting with the Committee or a representation in writing or in person to the Committee. 
The policy enables the Management Committee to dismiss a volunteer without warning in the case of ‘gross misconduct’. Such conduct may include harassment of other volunteers or wilful damage or theft of property. 
All suspensions should be followed up with a letter stating the seriousness of the breach and the processes for appeal. The appeal should be held as soon as practicable. Further training may be required before a suspension is lifted.
The Constitution sets out grounds and process for termination of membership which includes if a member ‘conducts himself or herself in a way considered to be injurious or prejudicial to the character or interest of the Association’, is convicted of an indictable offence or does not comply with any of the provisions of the rules. 
The Constitution requires the committee to ‘give the member a full and fair opportunity to show cause why the membership should not be terminated’ and sets out a process for an appeal. 
If the Management Committee decides to terminate the membership, the member must be given written notice. There is no requirement in the constitution to provide reasons. However, the expelled member may appeal this decision as at General Meeting. 
The Licensee reported that there was one volunteer termination, two resignations following suspensions, and three other volunteer suspensions from December 2019 to April 2020. 
In submissions to the investigation, the Licensee has indicated that amount of disciplinary action taken in the period was unusual for the station and the COVID-19 pandemic was a contributing factor. The Licensee did not identify the specific impact COVID-19 had on the disciplinary actions described above but did provide the ACMA with additional background information about its actions. 
The Licensee submitted that the Presenter’s agreement states that ‘a breach of the Presenter Manual will result in the suspension of my broadcasting rights, or in some cases termination of my broadcast privileges or membership’.  The Presenter’s agreement is discussed in more detail under Issue 2 below. 
The ACMA is concerned that using disciplinary procedures and the suggestion of cancelling membership is inappropriate in response to a complaint made to the Licensee. The ACMA considers that such responses discourage participation in the operations of the service. 
In submissions to the Preliminary Investigation report, the Licensee noted that it ‘always envisaged suspended volunteers would resume participation in the operations, except where the safety of volunteers is at stake’. The Licensee also noted that Volunteers 5 and 6 returned to volunteering in April of 2021. 
Additionally, in response to the Preliminary Investigation report, the Licensee submitted that the period between December 2019 and April 2020 was out of the ordinary and an extremely difficult period.
The Licensee also submitted that that the station had returned to a stable environment since April 2020 and had received no further complaints. 
Conclusion
As noted above, it is not the role of the ACMA to adjudicate the application of internal policies in specific incidents. The Licensee has made submissions that it acted within its policies in disciplining the volunteers discussed above. 
The submissions made by complainants suggest there may be a lack of clarity in how these policies are applied or work in practice. The ACMA notes there are rules for volunteers and presenters to follow outlined in multiple documents, and that the policies do not provide sufficient clarity on the severity of the disciplinary response for rules of varying importance. This is further compounded by the Licensee opting for 12-month suspensions for a number of the volunteers, which the ACMA considers as a significant penalty requiring clear justification to the affected volunteers.  
The ACMA acknowledges that in some cases penalties of these types may be appropriate, depending on the behaviour of the individual volunteer. Licensees should have the ability to discipline members and volunteers in order to maintain a safe and respectful environment for other members and volunteers and to maintain compliance with legislation and code obligations. 
The ACMA considers the restriction on negative comments about the licensee in the Volunteer Agreement to be overly restrictive and unnecessary. This policy enables the Licensee to apply strong penalties to actions which are seen to be negative statements about the Licensee’s operations. This policy, whether or not it has been applied in this way, can actively discourage members of the community from participating in the operations of the Licensee.
In addition, responding to a complaint by taking disciplinary action also risks discouraging members from participating in the operations of the station.
On balance, it is the ACMA’s view that the Licensee’s policies discourage participation in the operations of the Licensee organisation, and that the Licensee at the time of the complaint breached sub-paragraph 9(2)(c)(i). 
Issue 2: Encouraging community participation in the selection and provision of programs
Relevant licence condition
Schedule 2
Part 5 – Community broadcasting licences
9 Conditions applicable to services provided under community broadcasting licences
(2) Each community broadcasting licence is also subject to the following conditions:
[...]
(c) the licensee will encourage members of the community that it serves to participate in:’
[…]
(ii)	the selection and provision of programs under the licence
Finding
The ACMA has formed the view that the Licensee did not breach sub-paragraph 9(2)(c)(ii) of the Act.
Reasons
It is a condition of all community broadcasting licences that the licensee must encourage members of the community that it serves to participate in the selection and provision of programs provided under the licence. 
The Guidelines outline various ways in which a licensee can encourage community participation in the selection and provision of programs, and state that:
[…]
Licensees encourage community participation in program selection by providing opportunities for their communities to have a say in programming decisions.
[..]
Licensees do not encourage community participation in program selection where all programming decisions are concentrated in the hands of one individual (station manager or program coordinator, for example) or a small group.
[…]
A licensee can also demonstrate that it is encouraging its community to participate in the provision of programming when it has a good number of volunteer producers and presenters. Giving members of the community an opportunity to produce and present programs is a concrete way for licensees to demonstrate that they have encouraged community participation in the provision of programming.

Programming decisions
In considering the extent to which the Licensee is encouraging participation in the selection and provision of programming, the ACMA considered whether it had a transparent process for programming decisions. 
The complaints raised some concerns about changes to programming formats reducing Australian content on air. However, the Licensee submitted that while programming changes were impacted by COVID-19 restrictions during the relevant period, it remained compliant with the Australian Music provisions under Code 5 of the Community Radio Broadcasting Codes of Practice. 
The Licensee calls for program proposals every 12 months and requires existing programs to re-submit. It reported 98 proposals over the last two years, of which 92 were accepted. It is not clear how many of these proposals related to programs that had not been broadcast recently.
The Licensee also reports all programs are live and local and it only uses CRN in emergencies (e.g., urgent maintenance, technical failures). There is a policy in place of no automated shows between 6am and 6pm. 
The Licensee has a Programming Committee which consists of five members (which under the relevant policy could expand to seven), each appointed for two years. The committee consists of both members of the Management Committee and ordinary members. It is structured as a sub-committee of the Management Committee and is chaired by a ‘Programming Manager’ who is a member of the Management Committee. At least one member must be a representative of the local community and not a financial member of Fraser Coast FM. Remaining members may be drawn from financial members and /or the local community. There cannot be more than two on-air presenters on the committee. 
The Licensee’s programming policy is available on the station website and is transparent and accessible to members and volunteers. The composition restrictions on the Programming Committee also appear to prevent control being too limited to Management Committee members. However, control is not completely relinquished, as the Management Committee has the final approval. 
There was no indication in the complaints of the Management Committee overriding decisions of the Programming Committee.

Provision of programs
The Participation Guidelines note that licensees can encourage community participation in the provision of programming by giving members of the community an opportunity to produce and present programs.
As noted above, the Licensee reported 28 volunteers in presenting roles.
Some licensees require their presenters to sign an agreement before they can go on air. The ACMA considers that presenter agreements are important as they provide an explicit and transparent set of arrangements that govern the participation of volunteers and members as presenters of programs. Licensees that require their presenters to sign agreements should ensure the agreements do not prevent the community from having reasonable access to program provision. 
The second complaint indicated concern that the Management Committee was using policies and procedures inappropriately and applying disproportionately heavy disciplinary outcomes for infractions. 
The Licensee has a substantial Presenter’s manual. Volunteers must sign a presenter agreement which agrees that a breach of the Presenter’s manual will result in the suspension of broadcasting rights. This may be overly restrictive as possible breaches of Presenter’s manual vary in severity. It may not be appropriate to suspend broadcasting rights for all breaches of the policy, and the presenter’s agreement should reflect the staged approach in the Grievance policy discussed above. 
Conclusion
The Licensee has submitted evidence of satisfactory levels of participation in the selection and provision of programming. While the Presenter manual does include strict penalties, on balance, it appears that the Licensee is encouraging participation in the provision and selection of programming. 
Issue 3: Code 3.6 (Accuracy)
Relevant provision of the Codes
Code 3.6 provides that:
News, current affairs (including news updates and promotions), documentaries, feature programs and interviews shall: […]
(b) present factual material accurately and ensure that reasonable efforts are made to correct
substantial errors of fact as quickly as possible,
Finding
The ACMA does not make a finding. 
Reasons
The First Complaint alleged that the licensee broadcast information about types of products used to sanitise surfaces in the context of the COVID-19 pandemic which was inaccurate. 
On 31 August 2020 the Licensee advised that ACMA that it no longer had copies of the relevant broadcast. It is noted that under clause 5 of Schedule 2 to the Broadcasting Services Act 1992 (the BSA), broadcasters are required to keep copies of broadcasts relating to a political subject or current affairs for a period of:
· six weeks from the date of broadcast; or
· if a complaint has been made about the matter – for 60 days from the date on which the matter was broadcast. 
The broadcast was made on 24 March 2020 and would generally be kept for 6 weeks (42 days) and could be destroyed after 5 May 2020. The complainant contacted the ACMA about this broadcast on 12 May 2020. 
As the ACMA does not have a copy of the broadcast, it was unable to assess the broadcast against Code 3.6 and concluded this aspect of the investigation without making a finding on 4FCR’s compliance with Code 3.6.
Issue 4: Code 7.3 (Complaints Handling)
Relevant provisions
The ACMA has investigated the allegation against the following requirements of the Community Radio Broadcasting Code of Practice. 
Code 7.3, states:
‘We will ensure that:
(a) complaints will be received by a responsible person, and receipt will be acknowledged in writing,
(b) complaints will be conscientiously considered, investigated if necessary, and responded to substantively as soon as possible,
(c) complaints will be responded to in writing within 60 days of receipt, as required by the act and the response will include a copy of the Codes, and
(d) complainants will be advised in writing that they have the right to refer their Code matter complaint to the ACMA provided they have first:
i) formally lodged their complaint with the licensee in writing, and
ii) received a substantive response from the licensee and are dissatisfied with this response or have not received a response from the licensee within 60 days after making the complaint.
A written complaint or response can be a letter, fax or email.’
Finding
The ACMA has formed the view that the Licensee breached Code 7. 
Reasons
The First Complainant also complained to the Licensee by email on 10 June 2020 (Complaint to the licensee). The Complaint to the licensee addressed a number of issues, including matters out of the ACMA’s jurisdiction. The Complaint to the licensee relevantly refers to and raises issues with Code 1 and Code 5 of the Codes.  
The complainant provided a copy of their complaint and the Licensee’s response to the ACMA on 25 June 2020. The complainant advised they were dissatisfied with the Licensee’s response. 
Receipt and acknowledgement 
The response from the Licensee is dated 11 June 2020 and acknowledges receipt of the email. 
Conscientiously considered, investigated if necessary and responded to substantively as soon as possible.
The Licensee’s response of 11 June 2020 states that it has deemed the content of the complaint vexatious.
The ACMA considers that while Code 7.2 relieves a licensee’s obligation to ‘make every reasonable effort to resolve complaints’ that are clearly frivolous, without sufficient grounds or not made in good faith, it does not relieve them from the other obligations imposed by Code 7, including conscientiously considering the complaint, investigating as necessary and providing a substantive response within the time period. 
The ACMA notes that the Licensee’s complaint policy, if followed, may demonstrate that the Licensee conscientiously considered the complaint. It includes template documents to register and process the complaint, as well as steps to follow up with the complainant.
The Licensee was asked to make submissions on its compliance with Code 7 in relation to the response it provided to the complaint. The Licensee did not provide evidence that these processes were followed in handling this complaint. The Licensee has not demonstrated that it conscientiously considered the issues raised by the complainant in its handling of the complaint. 
As noted above in relation to Issue 1, connecting the complaints process with disciplinary action, as the Licensee does in this response, does not encourage participation in the operations of the service.
Response within 60 days and include a copy of the Codes
The Licensee provided a response within 60 days of the complaint. There is no reference to a copy of the Codes in the body of the email provided to the ACMA as required by Code 7.3(c) and the Licensee did not make a submission on this point.  
Advised in writing of right to refer to ACMA
The response provided to the ACMA does not refer the complainant to the ACMA, as required by Code 7.3(d).
Conclusion
The Licensee has not demonstrated that it conscientiously considered the complaint, has not provided the complainant with a copy of the Codes, and did not refer the Complainant to the ACMA.
As a result, the ACMA’s view is that the Licensee breached Code 7.3 of the Codes.
Agreed actions
The Licensee advised the following in response to the ACMA’s preliminary report:
· it has amended the Volunteer Agreement and Presenter Agreement to remove the clause requiring volunteers to not make negative comments about the station.
· it will review all policy documents to ensure clearer guidelines about discipline are in place
· it has updated the role of the Secretary to be responsible for ensuring the complaints policies are applied per procedures and new committees are trained in these procedures. 
The ACMA notes steps taken by the Licensee to address the breach finding and proposes no further action at this time.
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