

Retransmission of broadcasting services
ACMA policy
Contents
[image: ]
AUGUST 2021
[image: acma.gov.au]
Canberra
Red Building 
Benjamin Offices
Chan Street 
Belconnen ACT
PO Box 78
Belconnen ACT 2616
T	+61 2 6219 5555
F	+61 2 6219 5353
Melbourne
Level 32 
Melbourne Central Tower
360 Elizabeth Street 
Melbourne VIC
PO Box 13112
Law Courts 
Melbourne VIC 8010
T	+61 3 9963 6800
F	+61 3 9963 6899
Sydney
Level 5 
The Bay Centre
65 Pirrama Road 
Pyrmont NSW
PO Box Q500
Queen Victoria Building 
NSW 1230
T	+61 2 9334 7700 or 1800 226 667
F	+61 2 9334 7799
Copyright notice
[image: by]
https://creativecommons.org/licenses/by/4.0/
With the exception of coats of arms, logos, emblems, images, other third-party material or devices protected by a trademark, this content is made available under the terms of the Creative Commons Attribution 4.0 International (CC BY 4.0) licence. 
We request attribution as © Commonwealth of Australia (Australian Communications and Media Authority) 2021.
All other rights are reserved.
The Australian Communications and Media Authority has undertaken reasonable enquiries to identify material owned by third parties and secure permission for its reproduction. Permission may need to be obtained from third parties to re-use their material. 
Written enquiries may be sent to:
Manager, Editorial Services
PO Box 13112
Law Courts
Melbourne VIC 8010
Email: info@acma.gov.au






About this guide	1
About retransmission services	1
How the ACMA authorises retransmission services	2
Who can apply to retransmit a broadcasting service	3
The ACMA’s general approach to retransmissions	4
Considerations for national retransmissions and in-area retransmission 
of broadcasting services	5
Considerations for out-of-area retransmissions of commercial and community broadcasting services	5
Additional considerations for out-of-area retransmissions of community radio broadcasting services	7
Additional considerations for out-of-area retransmissions of television broadcasting services	8
How to get permission and a licence to retransmit a broadcasting service	9
	

	Contents (Continued)

	



	

	Contents (Continued)

	




acma	 |	iii

acma	 |	iv

acma	 |	v

[bookmark: _Toc73350053][bookmark: _Toc79053454]About this guide
This guide sets out:
who can retransmit a radio or television broadcasting service
how to request permission (where required) and apply for licences
how the Australian Communications and Media Authority (ACMA) will consider whether or not to give permission (where required) and issue licences.
[bookmark: _Toc73350054][bookmark: _Toc79053455]About retransmission services
‘Retransmissions services’ retransmit radio or television programs that are transmitted by a national broadcaster (national retransmissions), or by a commercial or community broadcasting licensee.
Retransmission services are usually provided in areas where national broadcasters or the broadcasters licensed to serve the area have not established transmitters or where the signals from broadcasting transmitters serving the area are not adequate. They are typically provided by ‘self-help providers’ in remote communities, small regional communities and black spots. 
Self-help providers include councils, mining companies and local community organisations.[footnoteRef:1] These organisations supply their own infrastructure to retransmit commercial, community, and/or national radio broadcasting services to their local areas by a terrestrial transmitter. [1:  See subsection 212A(1) of the BSA for other self-help providers.] 

The retransmission of programs transmitted by commercial and community broadcasting licensees can either be: 
within the licence area of the originating service (in-area retransmissions)
outside the licence area of the originating service (out-of-area retransmissions). 
Section 212 of the Broadcasting Services Act 1992 (BSA) provides that the retransmission of programs that are transmitted by a national service, or by a commercial or community broadcasting service are not subject to the regulatory regime established by the BSA. However, out-of-area retransmissions can only occur with the written permission of the ACMA.
The effect of section 212 is that, if you wish to retransmit a broadcasting service, and you are given permission by the ACMA (where required), you are not required to hold a separate licence under the BSA. However, you will need an apparatus licence under the Radiocommunications Act 1992 (the RA) to operate a radiocommunications transmitter for the retransmission of programs. 
A note about licence areas
A licence area is the area within which a licence holder is entitled to provide a service. All commercial and community broadcasting services have designated licence areas. National services (ABC and SBS) do not have a designated licence area. 
Licence areas are defined in licence area plans (LAPs). A LAP is a legislative instrument, made by the ACMA, which sets out the number, category (commercial, community, national and narrowcasting) and characteristics of all radio and television broadcasting services within a licence area. 
[bookmark: _Toc73350055][bookmark: _Toc79053456]How the ACMA authorises retransmission services
There are up to 3 statutory decisions that must be made in relation to a proposed retransmission service: 
1. If the retransmission is an out-of-area retransmission, whether to give written permission under subparagraph 212(1)(b)(ii) of the BSA to retransmit a service outside of the licence area (out-of-area approval). 
2. If the retransmission is to be made using the broadcasting services bands,[footnoteRef:2] whether to make spectrum available for the purpose of retransmission under section 34 of the BSA (section 34 determination). [2:  The broadcasting services bands are the part of the radiofrequency spectrum set aside for radio and television broadcasting. The majority of retransmission services will use the broadcasting services bands.] 

3. Whether to issue an apparatus (transmitter) licence under section 100 of the RA which authorises the operation of a radiocommunications transmitter.
Where a person wants to provide an out-of-area retransmission, the ACMA’s practice is to consider whether to give an out-of-area approval before making the section 34 determination. 
When making a section 34 determination, the ACMA is required to have regard to: 
the possible future demand of the use of that part of the spectrum 
the planning criteria at section 23 of the BSA
other matters that the ACMA considers relevant. 
Section 23 of the BSA requires the ACMA to promote the objects of the BSA, including the economic and efficient use of the radiofrequency spectrum, and to have regard to: 
demographics
social and economic characteristics within the licence areas within neighbouring licence areas and within Australia generally
the number of existing broadcasting services and the demand for new broadcasting services within the licence area, within neighbouring licence areas and within Australia generally
developments in technology 
technical restraints relating to the delivery or reception of broadcasting services
the demand for radiofrequency spectrum for services other than broadcasting services 
Under subsection 100(2) of the RA, the ACMA must not issue a licence for access to the broadcasting services bands unless it is in accordance with a section 34 determination, or another exception applies. 
When deciding whether to issue a transmitter licence under section 100 of the RA, the ACMA must have regard to several matters, including the effect on radiocommunications of the operation of the radiocommunications devices that would be authorised under the licence.


[bookmark: _Toc73350056][bookmark: _Toc79053457]Who can apply to retransmit a broadcasting service  
A person can apply, under subparagraph 212(1)(b)(ii) of the BSA, to the ACMA for an out-of-area approval to retransmit programs of a commercial broadcasting service or community broadcasting service outside the relevant commercial or community broadcasting licensee’s licence area.  
The retransmission of a program of a national broadcasting service, or of a commercial broadcasting service or community broadcasting service within the relevant licensee’s licence area, is permitted under paragraph 212(1)(a) and subparagraph 212(1)(b)(i) of the BSA.  
Section 212 does not apply to a re-transmission by a commercial broadcasting licensee, a community broadcasting licensee or a national broadcaster, of the programs transmitted by its own service (subsection 212(3) of the BSA).
It is expected that most ‘retransmitters’ will be ‘self-help providers’, as defined in section 212A of the BSA. 
Self-help providers include entities providing retransmission services for the sole or principal purpose of obtaining or improving reception within certain communities or places, including:
not-for-profit entities
local government bodies
mining, petroleum, oil or gas companies
persons retransmitting within particular buildings or structures.
Although section 212 does not apply in relation to the retransmission by a commercial broadcasting licensee, a community broadcasting licensee or a national broadcaster of its own service, such a person may assist or support the retransmission of its service by a third party.
A note about copyright 
Section 212 provides some protections from legal proceedings in relation to the retransmitted programs. 
However, only self-help providers, as defined in section 212A of the BSA, are exempt from legal proceedings under the Copyright Act 1968 in respect of copyright in a work, a sound recording or a film broadcast as part of a retransmission of a service.
Whether or not you are a self-help provider, if you wish to retransmit broadcasting services, you should seek your own legal advice about copyright issues, and other risks not related to the BSA. 



[bookmark: _Toc73350057][bookmark: _Toc79053458]The ACMA’s general approach to retransmissions
Improving coverage of national, commercial and community radio broadcasting services where spectrum is readily available is one of the ACMA’s key priority spectrum planning activities. This was identified in the Future delivery of radio report (the FDoR report) released by the ACMA in March 2020. Coverage improvements identified in the FDoR report include:
increasing the reach of areas served (only within the relevant licence area for licensed broadcasters)
improving the reception in blackspot areas to an acceptable grade of service.
The ACMA considers that similar considerations apply with respect to television. 
We also consider that this category of activity promotes the objects of the BSA and the economic and efficient use of spectrum and, in general, does so more than non- priority activities, for the following reasons:
	 [image: Network outline]
	Promotes a diverse range of services
Extending the reach of services to places not already served within the licence area, or throughout Australia for the national broadcasters, is a principal way in which diversity can be promoted in a specific location. For the national broadcasters, extending their reach enables them to fulfil their charter obligations.
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	Facilitates development of an industry that is efficient, competitive and responsive to audience needs
Coverage improvement benefits the industry and audiences in general; broadcasters seek improvements to coverage in response to audience needs and where a business case exists, to proceed.
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	Promotes economic and efficient use of spectrum
Proposals that use spectrum to cover under-served areas are generally an economic and efficient use of spectrum. However, where spectrum is scarce, we may consider whether alternative delivery platforms might be more suitable, allowing the spectrum to be used for another purpose.


In the FDoR report, the ACMA made clear that coverage improvement of a service within a licence area is different from broadcasting licensees seeking to extend their licence area, and it reaffirmed its long-standing position that licence areas represent fixed media markets and should not be changed without good reason. 
In light of this, the ACMA’s view is that national retransmissions and in-area retransmissions of commercial and community broadcasting services in areas of no or poor coverage, are generally likely to promote the objects of the BSA. In deciding whether to make a section 34 determination for a national service retransmission, or an in-area retransmission, the ACMA will generally consider the matters set out below.
In order to maintain the integrity of the LAP planning process, the ACMA considers out-of-area retransmissions are generally less likely to promote the objects of the BSA and should generally only be approved if there is a strong reason to do so. In deciding whether to give permission to an out-of-area retransmission under section 212 of the BSA, and whether to make a section 34 determination, the ACMA will generally consider the matters set out below. 
[bookmark: _Toc73350058][bookmark: _Toc79053459]Considerations for national retransmissions and in-area retransmission of broadcasting services
When assessing whether to make a section 34 determination for a national retransmission or in-area retransmission, the ACMA will generally consider: 
Whether the service proposed to be retransmitted is already available within the proposed area to be served.
Whether the national broadcaster or the licensee of the service is proposing to commence its own transmission of the service in the proposed area to be served within a reasonable timeframe.
Whether the national broadcaster or the licensee of the service supports the retransmission of its service or, if it does not, the reasons for its objections. 
Technical matters including:
frequency
the power of the proposed transmitter
any potential for the retransmission to interfere with other broadcasting services. 
Whether there is broadcasting spectrum available within the proposed coverage area that is considered appropriate for retransmission purposes, having regard to: 
the effective and efficient use of that spectrum 
the demand, including the possible future demand, for the available broadcasting spectrum.
If the ACMA makes a section 34 determination under the BSA, and issues a transmitter licence under the RA, each will only be in force for a specified period. If any of the above matters change, the ACMA will have regard to the changes when deciding whether to renew the transmitter licence, or whether to make a new section 34 determination.
[bookmark: _Toc73350059][bookmark: _Toc79053460]Considerations for out-of-area retransmissions of commercial and community broadcasting services
When assessing whether to give permission, and make a section 34 determination, for an out-of-area retransmission, the ACMA will consider: 
Whether the proposed area to be served is already receiving the number of national, commercial and community services as determined in the relevant LAP.
If all LAP planned services are available in a particular area, the ACMA will generally not give permission or make a section 34 determination for an out-of-area retransmission for that area. This approach assists in preserving the integrity of broadcast planning in Australia, where commercial, community and national broadcasting services for an area are planned in LAPs.
If the proposed area to be served is not receiving the commercial or community broadcasting services determined for the licence area, whether the licensees for that licence area intend to provide their services to the area within a reasonable timeframe.
The ACMA will write to any licensee not providing a service in the proposed area to be served to request this information when it receives a request to retransmit a service within that area. The ACMA may not give permission or make a section 34 determination for an out-of-area retransmission if the licensee(s) propose to provide their service(s) to the area within a reasonable timeframe. 
The purpose of the retransmission request.
The ACMA will generally not give permission or make a section 34 determination for a retransmission of a service provided by a broadcasting licensee if it appears the retransmission is an attempt by that licensee, through a third party, to expand the ‘footprint’ of the service outside the LAP planning process.[footnoteRef:3] If a licensee wishes to increase the licence area of its service, the licensee should make a request to the ACMA to vary its licence area in the relevant LAP.   [3:  This may also be relevant to the decision whether to issue a transmitter licence. The ACMA must not issue a transmitter licence if the ACMA has reasonable grounds to believe that the application for the licence is part of a scheme entered into, being carried out, or that has been carried out, for the sole or dominant purpose of avoiding the application of the Commercial Broadcasting (Tax) Act 2017 (see subsection 100(3BA) of the RA).] 

Whether the applicant for retransmission is a self-help provider, as defined in section 212A of the BSA. 
The ACMA is more likely to give permission or make a section 34 determination if the applicant is a self-help provider that proposes to provide the retransmission for the sole or principal purpose of obtaining or improving reception in the area proposed to be served. The ACMA considers that it is more apparent that self-help providers are acting in the interests of that community. Further, the copyright protections in section 212 only apply to self-help providers – parties who are not self-help providers may be required to compensate the owners of the underlying works in the broadcast via the statutory licence regime contained in Part VC of the Copyright Act 1968.
Whether the licensee of the originating service supports the retransmission of its service or, if it does not, and the reasons for its objections. 
The ACMA will generally not give permission or make a section 34 determination for a retransmission of a service provided by a broadcasting licensee if the licensee makes a cogent submission to the ACMA against the approval. The ACMA may give permission and make a section 34 determination in some circumstances despite the licensee’s objections, such as where there is no other input signal available in the proposed area to be served.
The opinion of the local broadcasting licensees (and licensees in neighbouring licence areas in cases where the proposed area to be served is close to another licence area) and any material impact that the retransmission would have on those licensees, including on the viability of their services.
The ACMA is unlikely to give permission or make a section 34 determination for a retransmission of a service if the licensees within the proposed area to be served can demonstrate they will be materially and adversely impacted by the proposed retransmission. The ACMA will write to the relevant licensees inviting them to make submissions when it receives a request to retransmit a service within that area.
Whether there is a community of interest between the target audience of the originating transmission and the audience of the proposed area to be served; for example, whether the areas fall within the same local council area or whether the workforce in a location such as a mine work in one licence area but live in another.
As part of its decision making, the ACMA may consider whether there is a demonstrated link between the audience in the area covered by the originating service and in the proposed area to be served; a stronger link may make the ACMA more likely to decide to give permission or make a section 34 determination about the retransmission of a service.
Technical matters including:
the availability of a frequency
the power of the proposed transmitter
any potential for the retransmission to interfere with other broadcasting services 
the availability of an input feed within the proposed area to be served.
If there is no terrestrial signal within the licence area able to be received in the proposed area to be served, the ACMA may consider whether the service is available by satellite feed. If no satellite feed is available, the ACMA may consider the availability of a feed from an adjacent licence area. 
Whether there is broadcasting spectrum available within the proposed coverage area that is considered appropriate for retransmission purposes, having regard to: 
the effective and efficient use of that spectrum 
the demand, including the possible future demand, for the available broadcasting spectrum.
If the ACMA gives permission, makes a section 34 determination under the BSA, and issues a transmitter licence under the RA, each may only be in force for a specified period. If any of the above matters change, the ACMA will have regard to the changes when deciding whether to renew the transmitter licence, or whether to make a new section 34 determination, or give a further permission. The ACMA may also take into account any existing sunk-costs invested by the retransmitter for the provision of an out-of-area retransmission that would be affected by the outcome of the decision.    
[bookmark: _Toc73350060][bookmark: _Toc79053461]Additional considerations for out-of-area retransmissions of community radio broadcasting services
Australian community broadcasting services are provided by and for the community on a not-for-profit basis. Community radio broadcasting services play an important role in meeting the objectives of the BSA, which include:
promoting the diversity of broadcasting services available to the Australian public 
developing and reflecting Australian identity, character and cultural diversity 
providing programming material that is locally significant. 
Community broadcasting licences include conditions to ensure that services are operated for the community and by the community. Licence conditions require community broadcasting licensees to: 
encourage members of the community they serve to participate in the operations of the service and in the selection and provision of programs.
continue to represent the community interest they represented at the time their broadcasting licence was allocated or last renewed.
In addition to the general considerations outlined above, the ACMA will have regard to: 
whether an alternative broadcasting solution would be more appropriate for the area to be served by the proposed retransmission; for example, whether the interests of the proposed retransmission area would be better served by planning a community broadcasting service within the relevant LAP. 
whether the proposed retransmission has the effect of unduly increasing the ‘footprint’ of the broadcasting service (whether or not that was the purpose of the retransmission request). 
The ACMA will generally not give permission or make a section 34 determination for a retransmission of a community broadcasting service outside its licence area if to do so might detrimentally affect the community of the retransmission area (who might be better served by their own community broadcasting service) or the community of the originating licence area (if there is a risk that the broadcasting licensee may focus on the community of the retransmission area). Circumstances in which the ACMA would consider giving permission and making a section 34 determination include retransmissions to remote areas where the population level is unlikely to support its own community service, and in cases of a clearly demonstrated community need.
[bookmark: _Toc73350061][bookmark: _Toc79053462]Additional considerations for out-of-area retransmissions of television broadcasting services
The Viewer Access Satellite Television (VAST) ensures that areas not receiving a full suite of commercial and national television broadcasting services via terrestrial means can do so through a direct-to-home satellite service. As such, there shouldn’t be any need for a self-help provider to retransmit the programs of a television broadcasting service. Nonetheless, self-help providers can retransmit television broadcasting services (television retransmissions) if they wish, subject to the requirements of section 212 and other provisions
[bookmark: _Toc348105641]A key consideration for giving permission and making a section 34 determination for television retransmissions is ensuring that the viewer experience from the retransmission will be substantially the same as that from the originating (broadcaster-provided) service. 
In addition to the considerations outlined above, when deciding whether to make spectrum available for a television retransmission, the ACMA will have regard to the following matters:
Whether the spectrum will be used to ensure that all commercial and national television broadcasting services available in the relevant licence area will be made available to viewers in the proposed retransmission area. 
Alternative options for providing a service to the intended retransmission audience, including the technical and cost feasibility of those alternative options.
Whether use of the spectrum will comply with certain technical specifications, including whether: 
services will be provided in the same definition (e.g., High Definition (HD) or Standard Definition (SD) as the source service; and 
the service information is properly constructed with the objective that the transmitted services should have the same ‘look and feel’ as broadcaster-provided services; this should include provision of electronic program guides (EPGs), program classification information, captioning, Now/Next, logical channel numbering (in accordance with the applicable standard or operating practice) and time and date table and time offset table. 
Any other matter the ACMA considers relevant. 
Licence conditions for television retransmissions
If the ACMA makes a section 34 determination to make spectrum available for a television retransmission, one or more apparatus licences may be issued to the applicant under the RA. In addition to the general conditions applying to apparatus licences, the following specific conditions may be imposed to ensure the viewer experience is maintained: 
that the service be provided in the same definition (e.g., SD or HD) as the originating service
an EPG be made available
the service information includes the following: 
Program classification information
Now/next
Logical channel numbering (in accordance with the applicable standard or operating practice)
Time and date table and time offset table.
[bookmark: _Toc73350062][bookmark: _Toc79053463]How to get permission and a licence to retransmit a broadcasting service
To get a licence to retransmit, a person must apply, in writing, for an apparatus licence under section 99 of the Radiocommunications Act 1992 (the RA). Information about apparatus licences is available on the ACMA website.
For radio retransmissions
Apparatus licence applications for radio retransmissions can be made using the ACMA form ‘B12 Application for an apparatus licence in the Broadcasting Services Bands’. 
For television retransmissions
Apparatus licence applications for television retransmissions can be made using the ACMA form ‘B84 Application for digital television retransmission apparatus licence(s) in the Broadcasting Services Bands’.
Both application forms can be found on the ACMA website.
Completed applications forms should be sent:  
By email to: info@acma.gov.au.
Or by post to: 
Australian Communications and Media Authority
PO Box 78
BELCONNEN ACT 2616
You can expect your application to be acknowledged within 5 business days. 
We will contact you to advise you of the next steps, such as consulting with the licensees within the proposed retransmission area to be served and with the broadcaster of the service you wish to retransmit. 
Before deciding whether to issue a licence, the ACMA will consider whether to give permission under section212 of the BSA (if necessary) and whether to make a section 34 determination (if necessary).
We will advise you of the outcome of your application in writing within 90 days of the application, unless we have requested additional information from you, in which case we will advise you within 90 days of receiving the additional information. 
Successful applicants are required to pay a transmitter licence tax. More information is available on our website. 
Note: The act of issuing a transmitter licence doesn’t guarantee the licensee access to other elements necessary to provide a retransmission service (for example, access to the site, tower, power or program content). 
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