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Investigation Report no. BI-547
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	Licensee
	Eastern Community Broadcasters Incorporated

	Station
	Radio Eastern FM 98.1 (3ECB)

	Type of service
	Community Broadcasting

	Relevant legislation
	Broadcasting Services Act 1992 (BSA)
· Paragraph 9(2)(b) of Schedule 2 to the BSA [continuing to represent the community interest represented at the time when the licence was renewed]
· Sub-paragraph 9(2)(c)(i) of Schedule 2 to the BSA [encouraging participation in the operations of the service]
· Sub-paragraph 9(2)(c)(ii) of Schedule 2 to the BSA [encouraging participation in program selection and provision]
· Paragraph 9(2)(d) of Schedule 2 to the BSA [providing the service for community purposes]

	Decision
	The Licensee:
· Did not breach paragraph 9(2)(b) of Schedule 2 to the BSA 
· Did not breach sub-paragraph 9(2)(c)(i) of Schedule 2 to the BSA 
· Breached sub-paragraph 9(2)(c)(ii) of Schedule 2 to the BSA 
· Did not breach paragraph 9(2)(d) of Schedule 2 to the BSA




Background
On 3 January 2020, the Australian Communications and Media Authority (the ACMA) received a complaint in respect of Eastern Community Broadcasters Incorporated (the Licensee). The service operated by the Licensee is ‘Radio Eastern FM 98.1’ (3ECB). The complaint alleges that the Licensee is failing to:
· Represent the community interest of the licence area. 
· Include volunteers in 3ECB’s operations.
· Include volunteers in 3ECB’s programming.
On 9 March 2020, the ACMA commenced an investigation under section 170 of the Broadcasting Services Act 1992 (the BSA) into the Licensee’s compliance with the licence conditions at:
· Paragraph 9(2)(b) of Schedule 2 to the BSA [continuing to represent the community interest represented at the time when the licence was renewed].
· Sub-paragraph 9(2)(c)(i) of Schedule 2 to the BSA [encouraging participation in the operations of the service].
· Sub-paragraph 9(2)(c)(ii) of Schedule 2 to the BSA [encouraging participation in program selection and provision].
· Paragraph 9(2)(d) of Schedule 2 to the BSA [providing the service for community purposes].
Further allegations regarding the Licensee’s compliance with the above licence conditions were received by the ACMA on 19 October 2020. The ACMA made a decision to assess these further allegations as part of the investigation opened on 9 March 2020. 
The Licensee
The Licensee has held a long-term community radio broadcasting licence to represent the ‘general geographic area’ community interest in the Melbourne East RA1 licence area since January 1991. The expiry date of the Licensee’s current licence is 24 January 2026.
Assessment and submissions
This investigation has considered the:
· Complaint received by the ACMA on 3 January 2020 (the Complaint).
· Correspondence received by the ACMA on 19 October 2020 (the Further Correspondence). 
· Written submissions and documents provided by the Licensee to the ACMA throughout the course of the investigation (the Submissions).
· Community broadcasting licence renewal application lodged by the Licensee with the ACMA on 20 January 2020 (the Licence Renewal Application).
· Written submissions and documents provided by the Licensee to the ACMA on 30 March 2021 in response to its preliminary investigation report (the Preliminary Report Submissions). 
Other sources are identified in this report where relevant.
Issue 1: Is the Licensee continuing to represent the community interest it represented at the time when the licence was renewed?
Relevant licence condition
Schedule 2
Part 5 – Community broadcasting licences
9 Conditions applicable to services provided under community broadcasting licences
(2) Each community broadcasting licence is also subject to the following conditions:
[...]
(b) the licensee will continue to represent the community interest that it represented at the time when the licence was allocated or was last renewed […]
Finding
The ACMA is of the view that the Licensee is representing the community interest that it represented at the time of when its licence was last renewed, and accordingly has not breached paragraph 9(2)(b) of Schedule 2 to the BSA.
Reasons
It is a condition of all community broadcasting licences that a licensee must continue to represent the community interest that was represented at the time its licence was last renewed. The community interest the Licensee is required to represent is the ‘general’ interest, as indicated when the licence was last renewed in December 2020.
The Complaint and Further Correspondence allege that 3ECB’s programming:
· [bookmark: _Hlk65168905]Is directed at a specific age demographic (55 years old and over).
· Fails to appeal to and engage with the diverse communities in the licence area (such as youth and ethnic communities). 
The ACMA’s Community Broadcasting Participation Guidelines 2010[footnoteRef:2] (the Participation Guidelines) set out the ACMA interpretation of the phrase ‘community interest’, and state: [2:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf.] 

The [BSA] does not define ‘community‘ or ‘community interest‘ but services should: 
[…] meet the needs of a local community or of a particular sector of the community. [page 23, Explanatory Memorandum to the Broadcasting Services Bill 1992]
For the purpose of community broadcasting, ‘community interest’ means the needs or interests of a group of people who: 
· live or spend a substantial amount of time in a particular geographic area; or
· share an ethnic or cultural background; or 
· share religious beliefs; or 
· share, or identify with, some other particular characteristic or interest.[footnoteRef:3] [3:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, page 4. ] 

Licensees who continue to represent the community interest ‘regularly review the needs of the communities they serve, and have diverse program schedules which reflect the needs of the communities they serve.’[footnoteRef:4]  [4:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, page 24. ] 

In reviewing the needs of the community in the licence area, a licensee should recognise that it will need to consider the potentially changing nature of the community it serves as well as other broadcasting services and interests served in the licence area. 
Melbourne East RA1 licence area
The ACMA has sourced 2016 demographic statistics from the Australian Bureau of Statistics and notes the following regarding the Melbourne East RA1 licence area:
· The total population is 443,205.
· 70% of the population is within the 0 to 54 age demographic.
· 30% of the population is within the 55 to 80+ age demographic.
· 29.6% of the population was born overseas (the top 3 overseas populations being: China 5.1%, England 3.5.% and India 2.2%).
· 25.4% of the population speak a language other than English at home (the top 3 languages other than English being: Chinese 10.3%, Indo Aryan 2.8% and 2.8% other). 
The Melbourne East RA1 licence area receives a range of programming provided by other radio services, including (for community broadcasters, interest served are noted in brackets):
· Two national services: ABC and SBS. 
· Nine community services that serve the Melbourne RA1 or a larger licence area: 3ZZZ (Ethnic – General), 3MBS (Music – Fine Music), 3PBS (Music – Progressive), 3RRR (Educational), 3CR (Community Access), 3SYN (Youth and Students), 3TSC (Religious – Christian), 3KND (Indigenous) and 3RPH (Print handicapped). 
· Eleven commercial services: 3PTV, 3MEL, 3AW, 3MP, 3MMM, 3EE, 3AK, 3TTT, 3FOX, 3KKZ and 3UZ. 
Reviewing community needs
The Participation Guidelines note that licensees are able to identify community needs by way of:
· surveys, questionnaires and online polling;
· suggestions boxes;
· focus groups;
· audience and community feedback through letters, electronic communications (SMS or email, for example) and a station website;
· audience requests;
· discussions with community groups and representatives; and/or
· analysing census data for the licence area.[footnoteRef:5] [5:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, page 25. ] 

The Licensee has advised in its Licence Renewal Application and Submissions that it identifies community needs by:
· Surveying the community of the licence area (which includes both listeners and non-listeners of 3ECB). The Licensee noted that it made use of surveys it generated internally and engaged the Community Broadcasting Association of Australia (CBAA) and McNair yellowSqaures Pty Ltd (McNair). 
· Broadcasting announcements on-air seeking feedback about 3ECB.
· Seeking feedback via the 3ECB website.
· Preparing community engagement reports (the reports provide an overview of local organisations interviewed and potential organisations to be interviewed).
· Conducting face to face and phone interviews. 
· Holding outside broadcasts.
· Engagement with community groups (appointment of a Community Engagement Manager).
The Participation Guidelines note that licensees ‘can identify community needs themselves… or engage a consultant to do this on their behalf’[footnoteRef:6]. The Licensee appears to have adopted a combination of both these methods in the variety of actions it has undertaken to review  community needs.  [6:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, page 25.] 

The Participation Guidelines also note that when identifying community needs, licensees should ensure they:
· canvas the needs and expectations of people in the community within their licence areas, not just their audiences or members and volunteers who are already actively involved with the station;
· encourage suggestions for improvements to their service;
· design questions to elicit full and honest responses; and
· identify whether respondents reside in the licence area or have some other connection to the licence area (for example, work or study in the licence area).[footnoteRef:7] [7:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, page 25.] 

The Licensee advised in its Licence Renewal Application that 3ECB surveys from 2018 and 2019 were ‘distributed to a cohort of over 22,000 people using social media and posting the survey on websites linked to various municipalities served by Radio Eastern’. The ACMA reviewed a copy of one of the surveys and its results and notes that :
· Individuals in the licence area other than 3ECB’s listeners, members, or volunteers, were consulted regarding the service. 
· The Licensee asked a variety of questions, including but not limited to; where a survey participant lived, age group, radio stations listened to in the past 12 months, whether they listen to 3ECB, content one would like to hear on 3ECB (e.g. what kind of sports, interviews, community information), whether the news segments on 3ECB are helpful, aspects of 3ECB disliked, and how to improve the service. 
The Licensee provided draft versions of a ‘Community Consultation Strategy: January 2016 – December 2020’ (CCS) and ‘Structured Engagement Program: January 2016 – December 2020’ (SEP) in its Licence Renewal Application. The Licensee appears to have conducted some of the actions as proposed in the draft CCS and draft SEP, such as surveying listeners and the wider community and engaging with community groups, but also appears to have failed to complete some actions, such as ‘work with the Youth Engagement Sub-committee and the Seniors Engagement Sub-committee’ (based on review of the Licensee’s organisation structure, submitted in the Licence renewal application, neither of these subcommittees appear operational). 
[bookmark: _Hlk64477316]The ACMA requested a number of renewal actions of the Licensee when the licence was last renewed in 2020, which included 3ECB finalising and implementing both a CCS and SEP specific to its operations (e.g. approved by a suitable body consistent with its constitution) and reporting to the ACMA every 6 months (commencing 30 June 2021 for a period of 3 years) regarding progress in respect of finalising and implementing the CCS and SEP.  
While the CCS and SEP were in a draft format, the Licensee noted in the Submissions and Licence Renewal Application various actions that it has implemented, or is in the process of implementing, as a means of ensuring greater engagement with the community. The ACMA is of the view that the following actions indicate that the Licensee is taking steps to review community needs and tailor its service to reflect the changing interests of the community in the licence area:
· Appointment of a Community Engagement Manager.
· Development of new and enhanced relationships with community organisations.
· Exploration of new community content for on-air programmes (e.g. communication with the local Burmese community in respect of airing Burmese content in light of the significant increase of Chin speaking individuals in the licence area).
· Better methods for canvassing community program proposals.
· Training of new presenters, including younger presenters.
· Forming a partnership with a local school. 
In summary, the Licensee has demonstrated that it reviews and understands community needs through a range of processes.  
Programs reflecting the community interest
The Participation Guidelines state that:
Licensees can often demonstrate a commitment to representing their community interest by broadcasting a range of programming that caters for the community‘s needs. 
In order to ensure appropriate program diversity, licensees should: 
· understand the profile of the community they are licensed to serve, for example, the linguistic diversity of a geographically-based community interest; 
· identify and review their community interest‘s programming preferences on a regular basis; 
· have clear policies and procedures for deciding the type and mix of programs; and 
· foster ties with relevant community groups and encourage their input into the program schedule.
The Licensee submitted 3ECB program guides (for Spring 2016 – Winter 2017 and Autumn 2019 – Summer 2020) and 3ECB music log sheets as part of its Licence Renewal Application. The program guides indicate that spoken-word programs broadcast on 3ECB cover a range of subject matter, including (but not limited to); gardening, cooking, local community events, personal finance, technology, arts and crafts, sports and real estate. The music log sheets indicate that a range of music genres (e.g. gospel, rock, jazz, country, and soul) are broadcast. The Licensee noted in the Submissions that they had received positive feedback from a young listener in respect of the ‘new age and contemplative’ music that is broadcast on Wednesday evenings. 3ECB appear to be broadcasting a diverse range of spoken-word programs and music that would appeal to a wide range of listeners, indicating that its programming is not directed at a specific age demographic.
The Licensee submitted copies of the ‘Community Liaison Report to the Program Committee’ for February, March and April 2019, as part of its Licence Renewal Application. The report indicates that the Licensee discusses various community interests relevant to the community licence area and considers whether or not to incorporate these interests as part of the 3ECB programming. The reports made reference to confirmed and or potential interviewees for 3ECB programs, which included; various local musicians, community groups (discussing various issues such as animal welfare, mental health, and fundraising concerts for charitable causes) profiles of ‘interesting and inspirational’ local individuals (an interview with a local community member regarding Italian culture). This range of subjects represents diverse programming designed to cater for community needs.
The Licensee advised in its Licence Renewal Application that appealing to the youth audience in the licence area is ‘difficult with the young people turning from radio to a preference for such services as provided by online music.’ In order to appeal to the youth audience, the Licensee advised that:
· The ‘3ECB community liaison group’ is ‘speaking with a representative from a local school with a view to the students connecting with Radio Eastern as part of a science project produced by the school’. 
· 3ECB has broadcast songs recorded by high school students (a copy of a post from the 3ECB Facebook noting the students would guest on a program was provided as part of the Licence Renewal Application). 
· A local musician talent show promoting musicians in the licence area is broadcast on 3ECB, and appears to be popular with various age demographic. 
The Licensee also advised in its Licence Renewal application that it is actively seeking ‘diversity of cultures and voices on Radio Eastern programming’, and provided information noting that songs by Indigenous artists are broadcast on 3ECB. The Licensee also advised that spoken word programming in respect of the ‘history of Aboriginal languages’ was broadcast on 3ECB. This may indicate some reflection of linguistic diversity in the Licensee’s licence area.
Such actions indicate that the Licensee understands the need to ensure its programming is meeting the needs of various community interests (e.g youth, ethnic and Indigenous) in the licence area. 
On the basis that the licensee reviews community needs and broadcasts a range of programming that caters for the community’s needs, the ACMA is of the view that the Licensee is not in breach of the licence condition at section 9(2)(b) of the BSA.
Issue 2: Is the Licensee encouraging community participation in operations?
Relevant licence condition
Schedule 2
Part 5 – Community broadcasting licences
9 Conditions applicable to services provided under community broadcasting licences
(2) Each community broadcasting licence is also subject to the following conditions:
[...]
(c) the licensee will encourage members of the community that it serves to participate in:
(i)	the operations of the licensee in providing the service or services […]
Finding
The ACMA is of the view that the Licensee is encouraging community participation in the operations of 3ECB, and accordingly has not breached sub-paragraph 9(2)(c)(i) of Schedule 2 to the BSA.
Reasons
[bookmark: _Hlk47455168][bookmark: _Hlk48298092]It is a condition of all community broadcasting licences that the licensee must encourage members of the community that it serves to participate in the operations of the licensee. The Complaint and Further Correspondence includes allegations that the Licensee:
· Has failed to consult volunteers at 3ECB (noting that; one person writes policies, information such as surveys are not made available to volunteers, assistance from volunteers is sometimes refused by the Committee of Management).
· Has failed to advertise vacant committee positions (the Complaint notes that one person holds various roles).
The Participation Guidelines note how a licensee might encourage community participation in the operations of services, and notes the following:
Sound corporate governance practices […] enable communities to have adequate input into the decision-making that affects their services. Examples of sound corporate governance practices include:
[…]
measures to prevent the concentration of control in the hands of a few individuals (for example, using a range of committees, limiting the number of proxy votes that a member can exercise and having a limited renewable term for individuals holding positions on committees or the board).
[…]
Committees are an important way in which members and other people in the community serviced by the licensee’s service can have a say in the running of the service.
Licensees should aim to have a range of committees, make their members aware of how to nominate for committee positions, and have their committees meet regularly and keep appropriate records.
[…]
The community participation requirement means that participation in a service should be open to all within the licensee’s defined community interest. If restrictions on membership are unreasonable, the licensee may not comply with the community participation requirement.
 […]
Licensees should adopt a range of initiatives and measures to encourage community participation, however, the ACMA recognises that no single activity or initiative alone is likely to result in compliance with the community participation requirement.[footnoteRef:8] [8:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, page 3.] 

Consulting and engaging volunteers 
The Licensee advised in its Licence Renewal Application that it encourages participation in 3ECB operations by way of:
· Developing a volunteer policy.
· Inviting members of the community to seek nomination to the Committee of Management or 3ECB subcommittees.
· Inviting members to apply for volunteer roles.
· Inviting members to attend the Licensee’s annual general meetings (AGM). 
The Licensee advised that it promotes volunteer opportunities by way of on-air announcements, an annual newsletter and via the 3ECB Facebook page. Specific examples provided in the Licence Renewal Application indicating that the Licensee is encouraging volunteer opportunities included:
· A duty announcer log sheet for the period 20 December 2019 – 6 January 2020 noting the dates and times announcements were made with information regarding the 3ECB Volunteer Resource Centre and the Eastern Disability Advocacy Group joining as volunteers. 
· A ‘live read’ sheet dated 18 January 2018 noting that 3ECB is calling on members to volunteer for a ‘Community Liaison Officer’ role. 
[bookmark: _Hlk65499256]The ACMA notes that information regarding volunteering does not appear to be available via the 3ECB website. Upon the renewal of the Licensee’s licence in 2020, the ACMA wrote to the Licensee and recommended that it consider establishing a ‘Volunteer’ section on its website to provide relevant information. In response to this recommendation, the Licensee advised in the Preliminary Report Submissions that it is in the process of developing a ‘Get involved’ section on the 3ECB website, which will be ‘similar to the volunteer web pages of other community radio stations in Melbourne’s suburbs and further afield around Australia’. The Licensee noted that the ‘Get involved’ section will:
· Summarise the benefits of volunteering at 3ECB.
· Provide a broad scope of the roles available at 3ECB.
· Provide specifics of some of the roles within different portfolios.
· Encourage people to contact 3ECB regarding volunteer opportunities.  
The Licensee noted that it will provide the ACMA with an update regarding the development of this new section of the 3ECB website by 30 June 2021.  
As part of its Licence Renewal Application, the Licensee provided an email sent to volunteers in respect of the newly drafted community service announcement policy and procedure. The email indicates that the policy was approved by the Committee of Management and is being brought to the attention of the volunteers. However, the email does not invite volunteers to provide feedback. While it would not be considered unusual for the Committee of Management to not seek assistance from volunteers in the actual drafting of policies, it would be in the interests of the Licensee to afford members the opportunity to comment. The ACMA notes that the Licensee’s policies are made available on the 3ECB website. 
Minutes of AGMs provided by the Licensee indicate that there were 39 voting members present at the 2018 AGM and 29 voting members present at the 2019 AGM. Despite the number of members in attendance being low in comparison to the total number of voting members, the Licensee has provided sufficient evidence indicating that it encourages members to attend these AGMs. 
The ACMA has reviewed the Licensee’s website and notes that the Licensee has provided summarised results from a CBAA McNair survey and yearly annual reports regarding the operations of 3ECB, indicating that the Licensee is taking steps to inform its volunteers about 3ECB operations. The ACMA would recommend the Licensee make copies of the survey in its original form available to its members when requested.  
The Licensee appears to be consulting and engaging with volunteers in an appropriate manner, and as noted in the Preliminary Report Submissions, is implementing plans to expand how it consults and engages with volunteers. 
Committee of Management and subcommittees
The Licensee advised in its Licence Renewal Application that it encourages participation in 3ECB operations by way of inviting members to; seek nomination to the Committee of Management or 3ECB subcommittees, apply for volunteer roles, and attend AGMs. The Licensee noted that it invites members to consider involvement in 3ECB operations by way of broadcasting on-air announcements, the 3ECB newsletter and via the 3ECB Facebook page.  
As part of its Licence Renewal Application, the Licensee provided a copy of the following:
· The notice issued in September 2019 calling for nominations for the Committee of Management. The notice advised which members were retiring and stipulated conditions (in accordance with the Rules of the Association) for nomination. 
· Correspondence regarding the Licensee’s recruitment of a casual member for the Programming Subcommittee.
· A duty announcer log sheet noting the dates and times that announcements were made regarding the 2019 AGM and a call for nominations to Committee of Management.  
While the Licensee has demonstrated that various means are utilised to encourage participation in station operations, there does not appear to be information regarding 3ECB’s Management of Committee and subcommittees on the 3ECB website. Upon the renewal of the Licensee’s licence in 2020, the ACMA wrote to the Licensee and recommended that it consider making information regarding participation in station operational roles available on the 3ECB website. As noted above, the Licensee advised in its Preliminary Report Submissions that it is in the process of developing a new section on the 3ECB website directed at volunteer opportunities (which includes information regarding participating in operational roles). The Licensee noted that it will provide the ACMA with an update regarding the development of this new section of the 3ECB website by 30 June 2021.
In respect of the allegation that one person holds various positions at 3ECB, the Rules of the Association prohibit multiple office-holding in some circumstances. However, holding an office in the Committee of Management as well as performing other roles in the station is not necessarily an indication that the Licensee is failing to encourage participation in 3ECB operations. The Licensee provided a copy of the 3ECB organisational structure, which indicates that of the 9 ‘sub-committees/teams’ (the term adopted in the Rules of the Association) which report to the Committee of Management, only 3 are chaired by members who do not sit on the Committee of Management. The Rules of the Association stipulate that candidates seeking election to the Committee of Management ‘may only hold one office’. Officer roles include; President, Vice-President, Treasurer and Secretary. The ACMA notes that no members of the current Committee of Management hold multiple officer roles. 
The ACMA encourages the Licensee to continue to promote subcommittees/team membership to the community in its licence area. Upon the renewal of the Licensee’s licence in 2020, the ACMA wrote to the Licensee and recommended that as a means of preventing the concentration of control of operations in the hands of a few individuals, the Licensee consider reducing the term of officers and ordinary Members of the Committee of Management from 3 years to 2 years, and to provide for a maximum consecutive term for officers. 
Based on the findings that the Licensee is engaging and consulting with volunteers appropriately, and has an active committee structure with broad member involvement, the ACMA is of the view that the Licensee is not in breach of the licence condition at sub-paragraph 9(2)(c)(i) of the BSA.
Issue 3: Is the licensee encouraging community participation in the selection and provision of programs?
Relevant licence condition
Schedule 2
Part 5 – Community broadcasting licences
(2) Each community broadcasting licence is also subject to the following conditions:
[...]
(c) the licensee will encourage members of the community that it serves to participate in:
 […]
(ii)	the selection and provision of programs under the licence
Finding
The ACMA is of the view that the Licensee failed to encourage community participation in the selection and provision of 3ECB programs, and accordingly breached sub-paragraph 9(2)(c)(ii) of Schedule 2 to the BSA.
Reasons
It is a condition of all community broadcasting licences that the licensee must encourage members of the community that it serves to participate in the selection and provision of programs provided under the licence. 
The Complaint and Further Correspondence include allegations that the Licensee:
· Has a policy that only members of the Program Subcommittee are permitted to make program recommendations. Program Subcommittee membership is limited to station presenters, members of the technical group and production staff.
· Has a policy that presenters must present programs in English.
Programming policy
The Participation Guidelines note that licensees can encourage community participation in the provision of programming by:
· giving members of the community an opportunity to produce and present programs  
· being open to new programming ideas from the community
· ensuring any airtime fees are reasonable and the procedure for deciding access to airtime is fair and transparent.[footnoteRef:9] [9:  ACMA, ‘Community Broadcasting Participation Guidelines’, 2010, https://www.acma.gov.au/sites/default/files/2019-12/Community%20Broadcasting%20Participation%20Guidelines%20-%20Print%20enabled.pdf, page 23.] 

The Licensee’s Program Subcommittee policy states that:
Only members of the Program Sub-Committee (PSC) are permitted to make program recommendations to the Committee of Management (COM).
PSC membership is limited to station certified presenters, nominated by a financial member, both of whom must have a minimum of 12 months continuous membership.
Election of PSC members shall be by ballot open to Presenters, members of the Technical Group and Production Staff.
By permitting only members of the Program Subcommittee to make program recommendations, and restricting Program Subcommittee membership to ‘station certified presenters, nominated by a financial member’, the Licensee fails to encourage members outside of the Program Subcommittee to contribute to the selection and provision of 3ECB programs. Upon renewal of the Licensee’s community broadcasting licence in December 2020, the ACMA wrote to the Licensee and recommended that the Licensee amend its programming policy to permit all members stand for election to the Programming Subcommittee (not just members of the Committee of Management, station presenters, members of the technical group and production staff). In response to the ACMA’s recommendation, the Licensee advised in its Preliminary Report Submissions that:
· The Programming Policy was amended in October 2020 ‘such that anyone can be nominated for membership of the Program Sub-Committee, provided they are already a member or they become a member soon after nominating’. 
· A ‘Community Programme Proposal Form’ is currently being drafted. This form will encourage members of the public and community organisations to make program proposals. 
The ACMA notes that the Licensee’s new programming policy now appears on the 3ECB website.
In respect of the allegations that 3ECB has a policy stipulating that programs must be presented in English, the ACMA notes the following:
· The provision of programming in languages other than English is common amongst community broadcasters, including those that represent the general interest, and is an important means by which community broadcasters can represent their community interest and encourage participation in the programming of the station. 
· As noted above at Issue 1, 25.4% of the licence area population speak a language other than English at home. As a result, prohibiting languages other than English being broadcast is as significant barrier to encouraging participation in the selection and provision of programs.
The ACMA has reviewed the policies that were provided in January 2020 as part of the Licence Renewal Application, and no policy states that programs must be presented in English. The 3ECB website was also reviewed in January 2021 by ACMA staff. It is noted that the program policies available on the 3ECB website do not state that programs must be presented in English. 
Any policy the Licensee has implemented, whether it be formal or informal, which stipulates that a program must be presented in English, is inconsistent with the Licensee complying with the requirement of its licence that it will encourage members of the community it serves to participate in the selection and provision of programs at 3ECB. 
Based on the restrictive structure and operations of the Program Subcommittee that were in place at the time of the Complaint, the ACMA is of the view that the Licensee was in breach of the licence condition at sub-paragraph 9(2)(c)(i) of the BSA at the time of the Complaint. 
Issue 4: Is the Licensee providing a service for community purposes?
Relevant licence condition
Schedule 2
Part 5 – Community broadcasting licences
(2) Each community broadcasting licence is also subject to the following conditions:
[...]
(d) the licensee will provide the service […] for community purposes. 
Finding
The ACMA is of the view that Licensee is providing a service for community purposes, and accordingly did not breach sub-paragraph 9(2)(d) of Schedule 2 to the BSA.
Reasons
The BSA does not define ‘community purposes’. Relevantly, the ordinary meaning of those terms in the Macquarie Dictionary include: 
community
1. all the people of a specific locality or country: the new transport service is for the benefit of the whole community.
4. a group of people within a society with a shared ethnic or cultural background, especially within a larger society: the Aboriginal community; Melbourne's Greek community.
purpose
noun 1. the object for which anything exists or is done, made, used, etc.
In considering the above definitions in the context of paragraph 9(2)(d), the ACMA is of the view that the purpose or object of a community broadcasting service is that it must be directed at the people in a locality, or the people within a society with a shared ethnic or cultural background. As the Complaint and Further Correspondence allege that the Licensee’s service fails to appeal to the diverse community in the licence area (such as the youth and ethnic community), there exists a concern that the service provided is not for community purposes.  
The Explanatory Memorandum to the Broadcasting Legislation Amendment Bill (No.2) 2002, which added paragraph 9(2)(d) to the BSA, sheds light on the purpose behind this licence condition. It states that the licence condition is intended to:
[…] reinforce the community and not-for-profit nature of the community broadcasting sector, consistently with the definition of "community broadcasting services" in paragraphs 15(a) and (b) of the BSA. The licence conditions reinforce the distinction between community and commercial broadcasting, and ensure that the licensee is focused on servicing the needs of the relevant community.
When assessing compliance with this provision, the ACMA considers the close relationship between the term ‘community purposes’ and both a licensee’s representation of its community interest, and whether there is community participation operations and programming.
Is the Licensee providing a service for community purposes?
The Licensee is licensed to provide a community broadcasting service that represents the general community interest in the general geographic area of the Melbourne East RA1 licence area. This is the ‘relevant community’ for the purposes of this investigation. 
The ACMA considers a broad range of factors when assessing compliance with paragraph 9(2)(d), including (but not limited to): the licensee’s broadcasting activities, the licensee’s membership, the licensee’s representation of the community interest, and whether a licensee is encouraging participation in operations and programming of the service.
Broadcasting activities
The ACMA is satisfied that the Licensee has been broadcasting as ‘3ECB’ in the Melbourne East RA1 licence area on FM frequency 98.1 MHz, throughout its current and previous licence period, having listened to recordings of the service provided in the Licence Renewal Application. Further information submitted in the Licence Renewal Application indicates that:
· Spoken-word programming accounts for approximately 50 hours of airtime in a seven-day week.
· Music programming accounts for approximately 117 hours of airtime in a seven-day week. 
· Out of a total of 168 hours of airtime:
· 150 hours of content is locally produced.
· 7 hours of content is sourced from a national service.
· 11 hours of content is sourced from an overseas service. 
The Licensee’s broadcasting activities are consistent with providing a service for a community purpose.
Membership
The Licensee advised in its Licence Renewal Application that:
· At the time the application was lodged (January 2020), there were 379 financial members (the ACMA notes that this number is above the average for a suburban community broadcaster (137)[footnoteRef:10]). [10:  Community Broadcasting Station Sector Financial Health of Community Radio Survey for the 2015-2016 Financial Year (October 2017), page 20.] 

· At the end of October 2019 there was a total of 82 volunteers (the ACMA notes that this number is slightly below the average for a community suburban community broadcaster (87)[footnoteRef:11]). [11:  rom Community Broadcasting Station Sector Financial Health of Community Radio Survey for the 2015-2016 Financial Year (October 2017), page 34.] 

The Licensee has noted that volunteers are involved in various administration, programming and technical roles, and that 5 non-office bearer volunteers sit on the Committee of Management. The Licensee advised that the ‘Sponsorship Administrator’ receives commissions.
The ACMA has reviewed the Licensee’s organisational structure and notes that the ‘Sponsorship Administrator’ does not sit on the Committee of Management or any of the 3ECB subcommittees/teams.  
The Licensee’s Membership arrangements are consistent with providing a service for a community purpose.
Community Interest
The ACMA has considered the matter of the licensee’s representation of its community interest at Issue 1 and is of the view that the Licensee is representing the general community interest.
Operations and programming
As noted in the discussion of Issue 2, the ACMA is of the view that the Licensee is taking steps to encourage the community to participate in the operations of 3ECB. 
However, as noted in the discussion of Issue 3, the ACMA is of the view that the Licensee failed to encourage participation in the provision and selection of programs.  
As previously discussed, the ACMA’s assessment of whether the Licensee is providing the service for community purposes considers a broad range of factors. Based on available information, the ACMA considers the Licensee generally satisfies required standards in respect of its broadcasting activities, membership, representation of the community interest, and encouraging participation in the operations of 3ECB. While the ACMA is of the view that the Licensee failed to encourage participation in the provision and selection of programs, this itself is not determinative of the Licensee’s overall compliance in providing a service for community purposes.
Based on the above reasoning, the ACMA is of the view that the Licensee is not in breach of the licence condition at paragraph 9(2)(d) of Schedule 2 to the BSA.
Agreed actions
The Licensee advised in its Preliminary Report Submissions that the following steps have been taken to encourage broadcasting programs in languages other than English:
· Analysing ABS data relate to the Melbourne East RA1 licence area to develop a ‘priority list of eight languages other than English’ in which to develop programming.
· Liaising with the ‘Wurundjeri Woi Wurrung Cultural Heritage Aboriginal Corporation’ and ‘First Australian Media Enterprises Aboriginal Corporation’ (an Indigenous community broadcaster in the nearby Melbourne RA1 licence area) to develop programs.
· Introducing a policy and procedure in respect of ‘broadcasts and programming in languages other than English’. The policy notes that:
· The station encourages music and programming, including community programming, in languages other than English.
· The station will accept proposals for programming in languages other than English from any community group speaking any language within the broadcast area.
· Approval of flexible arrangements may be given for broadcasting in languages other than English, and may include, for example: entire programmes spoken in a language other than English.
· If programming with significant spoken word in a language other than English is to be ongoing, then the presenter must become an accredited 3ECB presenter by successfully completing the station’s training programme.
· If programming in a language other than English is not to be ongoing, then other arrangements may be made where a programme/s is presented by an existing accredited presenter with the other language spoken by a guest on a guest microphone.
Following comments from the ACMA, the Licensee wrote to the ACMA on 7 June 2021 and advised that it had:
· Rescinded the policy and procedure relating to ‘broadcasts and programming in languages other than English’.
· Introduced a new policy (‘Community Participation with 3ECB’) and procedure (’Procedure - ‘Community Programming’) and published these documents on the 3ECB website (https://www.radioeasternfm.com.au/policies-and-procedures.html). 
The ACMA notes steps taken by the Licensee to address the breach finding and proposes no further action at this time. 
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