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Investigation Report

	File No.
	ACMA2020/532

	Entity
	SingTel Optus Pty Ltd 

	ACN
	052 833 208

	Relevant Legislation
	Telecommunications Act 1997
Telecommunications (NBN Continuity of Service) Industry Standard 2018[footnoteRef:1] [1:  The Service Continuity Standard was varied with effect from 14 December 2020. As part of this variation, the pre-conditions for requiring a legacy service to be supplied have been changed, however not in a way that would have affected the circumstances of this investigation. As the period of the alleged contraventions is prior to this variation taking effect, for the purpose of this investigation report the version of the Standard is that which applied during the period of the alleged contraventions. ] 




Findings
The Australian Communications and Media Authority (ACMA) finds that Singtel Optus Pty Ltd (ACN 052 833 208) (Optus) contravened: 
· subsection 11(1) of the Telecommunications (NBN Continuity of Service) Industry Standard 2018 (the Service Continuity Standard) on 8 occasions between 13 and 29 January 2020 for failing to supply a legacy service to 8 consumers where none of the exceptions under subsection 11(2) of that Standard applied;
· paragraph 14(2)(a) of the Service Continuity Standard on 9 occasions, from on or close to 14 November 2019 to on or close to 21 January 2020[footnoteRef:2], for failing to advise 9 consumers of its obligation to supply a legacy service to the consumer’s premises before gaining their consent to provide an interim service as a substitute for the supply of a legacy service; and   [2:  Dates are not exact, given the obligation was to provide information and there is some leeway in when Optus could have provided this information. ] 

· subsection 128(1) of the Telecommunications Act 1997 (the Act) on 17 occasions as a consequence of failing to comply with an industry standard determined under subsection 125AA(1) of the Act on the above noted dates.
Background
1. On 28 October 2020, the ACMA commenced an investigation, under paragraph 510(1)(a) of the Act, into Optus’ compliance with the Service Continuity Standard. 
2. On 8 February 2021, the ACMA provided Optus with its preliminary findings in the investigation. On 26 February 2021, Optus responded to the preliminary findings.
3. In coming to its investigation findings decision, the ACMA has also considered other matters raised by Optus in its correspondence of 20 November 2020 and its response to our preliminary findings. These relate to actions taken by Optus as a consequence of an investigation previously conducted by the ACMA regarding the Service Continuity Standard and the Telecommunications Service Provider (NBN Service Migration) Determination 2018 (the previous investigation). That previous investigation assessed Optus’ compliance between 1 February to 30 April 2019. 
Relevant facts
4. The Service Continuity Standard is an industry standard determined under subsection 125AA(1) in Part 6 of the Act.
5. [bookmark: _Hlk51644889]The Service Continuity Standard requires a carriage service provider (CSP) and NBN Co to take steps to provide continuity of voice and broadband services in certain circumstances to those consumers who are migrating, or attempting to migrate, from a legacy service to a service on the national broadband network (NBN). 
6. [bookmark: _Hlk51650117]Section 128 of the Act provides that, if an industry standard that applies to participants in a particular section of the telecommunications industry is registered under Part 6 of the Act, each participant in that section of the industry must comply with the standard. CSPs are participants in the telecommunications industry.
7. Optus is a CSP that offers to supply internet, landline and mobile services to the public. As a participant in the section of the telecommunications industry to which the Service Continuity Standard applies, Optus is required to comply with the Service Continuity Standard.
8. Optus supplies services to consumers using NBN ethernet products and is therefore an NBN CSP for the purpose of the Service Continuity Standard. 
Optus’ response to the preliminary findings
9. In its response to the ACMA’s preliminary findings, Optus agreed with the facts outlined in the preliminary findings report and did not dispute the ACMA’s findings.
10. Optus noted that on all 8 occasions where it did not supply a legacy service as required under subsection 11(1) of the Service Continuity Standard (and one occasion where an interim service was provided in place of a legacy service), the affected customers did not have a working NBN voice service. However, migration to the NBN network for these customers had been successful, evidenced by data throughput and that they had a working NBN broadband service.
11. Optus stated that to resolve an issue with Optus’ voice provisioning system, the NBN broadband service must be active and data throughput must occur. The voice provisioning issue cannot be fixed where the NBN service is disconnected, and the legacy service is re-connected. Optus further stated that, the customer’s phone number must also remain with the NBN broadband service to resolve the NBN voice provisioning issue.
12. Optus stated that the causes of non-compliance found in this investigation have the same root causes as contraventions found in a previous ACMA investigation of the Telecommunications Service Provider (NBN Service Migration) Determination 2018, finalised on 19 March 2020. Optus also stated that it had identified and remedied these problems during 2020. 
Reasons
Part 3 of the Service Continuity Standard
13. Part 3 of the Service Continuity Standard outlines circumstances where a legacy service must be supplied. Subsection 11(1) of the Service Continuity Standard imposes requirements on ‘NBN CSPs’ where the migration at the consumer’s premises is a ‘parallel migration’.
14. A ‘parallel migration’ is defined in section 5 of the Service Continuity Standard to mean a ‘migration where disconnection of a consumer’s legacy service is not required in order to connect an NBN service at the consumer’s premises’.
15. Under subsection 11(1)[footnoteRef:3], a legacy service must be supplied where:  [3:  As in force during the relevant period.] 

(a) the migration at the consumer’s premises has been unsuccessful and is unlikely to be successful within three working days of the NBN CSP becoming aware of the unsuccessful migration; or 
(b) where the migration has been successful, but an operational NBN service has not been supplied to the consumer and cannot be supplied within three working days of the NBN CSP becoming aware that the consumer’s service is not operational. 
16. Subsection 11(2) provides for the following exceptions to the requirement to supply a legacy service under subsection 11(1):
(a) the NBN CSP has sought the consumer’s consent to supply the legacy service and the consumer does not consent to the supply of the legacy service;
(b) the NBN CSP is supplying an NBN backup service to the consumer;
(c) the consumer has consented to the supply of an interim service by the NBN CSP; or 
(d) the consumer and the NBN CSP have agreed on an alternative arrangement, which may include an offer of compensation. 
17. Optus reported to the ACMA that between 13 January 2020 and 29 January 2020, the circumstances of 8 consumers met the conditions under subsection 11(1) requiring a legacy service to be supplied but they were not supplied with this service.
18. Optus further advised that it had not relied on an exception under subsection 11(2) as an alternative to supplying a legacy service under subsection 11(1).
19. The ACMA is satisfied that Optus contravened subsection 11(1) of the Service Continuity Standard on 8 occasions between 13 January 2020 and 29 January 2020 for failing to supply a legacy service to 8 customers where none of the exceptions under subsection 11(2) applied.
Part 4 of the Service Continuity Standard
20. Part 4 of the Service Continuity Standard outlines the processes and timeframes for the reconnection and supply of legacy services and interim services. 
21. Under paragraph 14(2)(a) of the Service Continuity Standard, where an NBN CSP proposes to supply the consumer with an interim service, it must advise the consumer that the NBN CSP is required to supply a legacy service to their premises under subsection 11(1), before obtaining the consumer’s consent to the interim service.
22. In its response to the Notice, Optus submitted information that it had provided interim services to 9 consumers with consent under the exception in paragraph 11(2)(c), as a substitute for supplying a legacy service.
23. Optus provided no evidence that it met the requirement in paragraph 14(2)(a) to advise these 9 consumers of its requirement to supply a legacy service to their premises before gaining their consent to supply an interim service as a substitute for the supply of a legacy service. Optus further acknowledged that it does not appear to have provided this advice to the 9 consumers.
24. The ACMA is satisfied that Optus contravened paragraph 14(2)(a) of the Service Continuity Standard on 9 occasions between on or close to 14 November 2019 to on or close to 21 January 2020.
Compliance with subsection 128(1) of the Act
25. Under subsection 128(1) of the Act, Optus must comply with the Service Continuity Standard.
26. Optus has not complied with applicable requirements of the Service Continuity Standard as set out above. Consequently, the ACMA is satisfied that Optus has contravened subsection 128(1) of the Act on 17 occasions on the date ranges noted above by failing to comply with the Service Continuity Standard.
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