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	Licensee
	3RIM Inc

	Station
	3RIM [97.9 FM Melton Community Radio]

	Type of service
	Community Broadcasting 

	Name of program
	N/A

	Date of broadcast
	N/A

	Relevant code
	Community Radio Broadcasting Codes of Practice 2008
Code 2.1 [community participation policy]
Code 7.3 [complaints handling]

	Decision
	No breach of Code 2.1
No breach of Code 7.3(a)-(b)
Breach of Code 7.3(c)

	Decision date
	11 November 2020




Background
On 3 January 2020, the Australian Communications and Media Authority (the ACMA) received a complaint about 3RIM Inc (3RIM or the licensee). The complainant also contacted the ACMA about 3RIM on multiple occasions between 14 January and 6 March 2020.
The complainant alleged that the licensee had failed to properly respond to a complaint made to the station on 10 December 2019, as required by Code 7 of the Community Radio Broadcasting Codes of Practice 2008 (the Code). The complaint to the station related to a programming decision that may raise issues regarding Code 2.1.
On 15 May 2020, the ACMA commenced an investigation under section 170 of the Broadcasting Services Act 1992 (the BSA) into 3RIM’s compliance with:
· Code 2.1 [community participation policy]
· Code 7.3 [complaints handling].
Other allegations made by the complainant to the ACMA were not included in the investigation as they were outside of the ACMA’s jurisdiction.
The licensee
3RIM is a long-term community radio broadcasting licensee. It has represented the general community interest of the geographic area in the Melton RA1 licence area in Victoria since 1987. Its current licence is due to expire on 24 October 2021. 

Context of the complaint

The complaint to the licensee concerned the licensee’s actions towards a volunteer presenter (the volunteer), and a decision to cancel a program on 3RIM. 
The ACMA did not receive any correspondence or complaints directly from the volunteer, or from any other person regarding the cancelled program. The licensee’s conduct regarding the volunteer and program cancellation is not the subject of this investigation. 
In an initial email to the licensee dated 10 December 2019, the complainant:
· notified the licensee that the complainant would be ‘dealing with the proposed dismissal of the program’ as the ‘elected governor and Secretary who represents [the volunteer and the listeners to the cancelled program]’
· requested copies of documents served on the volunteer, and the reasons for discontinuing the program
· stated that the complainant, as ‘elected representative and spokesperson’ of the listeners of the cancelled program, was appealing the decision to discontinue the program. 
The complaint to the licensee of 10 December 2019 was followed with further contact regarding the cancellation of the program as follows: 
· On 15 December 2019, the complainant emailed the licensee about the cancellation of the program
· On 26 December 2019, the complainant made a telephone call to a member of the management committee of the licensee
· On 27 December 2019, the complainant sent an email to the licensee
· On 5 January 2020, the complainant sent an email to the licensee. 

From the complainant’s statements in the emails, and the subject matter of the complaint, it could be inferred that the complainant was initially approaching the licensee on behalf of, or as an agent for, the volunteer. 
During the telephone call with the complainant on 26 December 2019, the licensee informed the complainant that the licensee would only speak directly with the volunteer about confidential matters. The ACMA has not been provided with evidence that the complainant was authorised to act as the volunteer’s agent. Neither the complainant, nor the volunteer, has complained that the licensee refused to deal with the complainant as the agent of the volunteer. 
In the email of 27 December 2019, the complainant referred to the phone conversation they had with the licensee and requested that the licensee contact the volunteer directly on a provided mobile number, or email, so that an agreement could be made between the parties.  
The licensee provided the ACMA with copies of later correspondence in which it engaged directly with the volunteer. The licensee held a meeting with the volunteer on 3 January 2020 and sent invitations for further meetings on 22 January 2020. 
The complainant contacted the ACMA on 3 January 2020. 
In this investigation, the ACMA will treat the complainant as acting on their own behalf in this matter, rather than as acting on behalf of the volunteer.
Assessment and submissions
This investigation has considered the complaint, subsequent information provided by the complainant, and submissions from the licensee. Other sources are identified in this report where relevant.
Issue 1: Did the licensee breach Code 2.1 of the Community Radio Broadcasting Codes of Practice?
Relevant Code provisions 
Code 2.1 of the Codes states:
Our station will make sure that people in our community who are not adequately served by other media are encouraged and assisted to participate in providing our service. We will have in place policies and procedures to support this commitment. We will document evidence of our efforts to encourage community participation.
Finding
The licensee did not breach code 2.1 of the Codes. 
Reasons
Code 2.1 requires licensees to have in place policies and procedures which support a commitment to ‘make sure that people in our community who are not adequately served by other media are encouraged and assisted in providing our service’. 
The licensee provided a copy of its Constitution and copies of its policies, including its:
· Community Participation Policy and
· Programming Policy.

The licensee’s Community Participation Policy reflects the commitment required under Code 2.1.  Mechanisms for community participation identified in the policy include:
· open membership
· a commitment to promote local activities and events through Community Service Announcements
· maintaining a Community Diary
· conducting outside broadcasts. 

The policy also notes the relevance of the licensee’s Constitution in supporting the licensee’s commitment to community participation:

[The licensee’s mission is] to be the radio station of choice for Melton City and the Western Suburbs of Melbourne, committed to providing news, information and entertainment to the highest professional standard and to maintain a focus on and loyalty to our local community. The mission will be achieved by engaging members of the association in a process of continuous education, training and professional development, by ongoing development of our facilities, equipment and practices and by maintaining current and developing new cooperative and collaborative relationships with all elements of our local community. 

The Programming Policy states that the licensee’s Programming Committee’s ‘first objective’ is to:

[…] cater for the needs of those people who are not adequately served by existing media in the Melton and surrounding area district. The Committee will cater for these needs in three broad areas – community access, a broad spectrum of music, and multiculturalism. 

The Programming policy also states:

The station will provide the greatest amount of community access to its airwaves as is possible and will not discriminate against any groups within the community on the basis of gender, sexuality, creed, race, politics, colour or ethnic background. 

In response to the ACMA’s request for submissions, the licensee submitted that:
[the] Community has been greatly serviced by a new program, produced, and broadcast by 2 members who have joined from the recently closed [station], thus providing more than adequate service to this unique community.
The ACMA also notes that the licensee’s current program schedule available on its website includes 16 hours of programming for specific cultural groups across the week, including programs in Telugu, Maltese, Spanish and Mandarin.
The licensee has the required policies in place and continues to provide a locally produced program for the community served by the cancelled program.
Accordingly, it is the ACMA’s view that the licensee is meeting the requirements of Code 2.1 to have policies and procedures in place to support community participation. 
Issue 2: Did the licensee breach Code 7.3 of the Community Radio Broadcasting Codes of Practice?
Relevant Code provisions 
Code 7.3 states:
‘We will ensure that:
(a) complaints will be received by a responsible person, and receipt will be acknowledged in writing,
(b) complaints will be conscientiously considered, investigated if necessary, and responded to substantively as soon as possible,
(c) complaints will be responded to in writing within 60 days of receipt, as required by the Act and the response will include a copy of the Codes
Finding
The licensee did not breach Code 7.3(a) as the complaint was acknowledged in writing. 
The licensee did not breach Code 7.3(b) as it conscientiously considered the complaint received from the complainant, investigated it as necessary, and responded substantively as soon as possible. 
The licensee breached Code 7.3(c) by not responding to the complaint in writing within 60 days of receipt. 
Reasons
Was the complaint received by a responsible person and acknowledged in writing?
Code 7.3(a) requires licensees to acknowledge in writing the receipt of complaints. 
The ACMA sought submissions from the licensee requesting information about the licensee’s compliance with this Code requirement in relation to the complaint. The licensee provided a copy of an email acknowledgment of the complainant’s email dated 10 December 2019, sent from the licensee’s Secretary on 11 December 2019. 
The ACMA considers the licensee has complied with the requirements of Code 7.3(a). 
Was the complaint conscientiously considered, investigated if necessary and responded to substantively as soon as possible?
Code 7.3(b) requires licensees to consider complaints conscientiously, investigate them if necessary, and to respond substantively as soon as possible. 
Conscientiously considered and investigated as necessary 
The licensee appears to have considered the content of the email and investigated the matter. 

The licensee has provided to the ACMA copies of documents and emails which outline its actions in reducing the program time and subsequently cancelling the program. The licensee also provided minutes of Committee of Management meetings where the complaint was considered. 
The licensee also advised that it had engaged an external legal adviser who reviewed its process in dealing with this complaint and determined it to be consistent with the licensee’s internal policies and procedures. That review related to the licensee’s compliance with its own policies (and affords evidence that the complaint was considered conscientiously), rather than to compliance with the Code matters which are the subject of this investigation. 
From the information available, the ACMA considers that the licensee has conscientiously considered, and investigated as necessary, the issues raised in the complainant’s emails, concerning its decisions in relation to the volunteer and to later cancel the program. 
Respond substantively as soon as possible
In its submission of 12 June 2020, the licensee stated that it informed the complainant over the phone on 26 December 2019 that the circumstances of the program and the volunteer were confidential, and that it could only discuss the matter with the volunteer. 

The licensee provided a file note of the phone conversation with the complainant which states:
[the complainant] said [they were] the leader of [a] community group and wanted to talk to someone from the Committee of Management about the [program] being suspended. I said I was on the Committee and would talk to her. [The complainant] said she represents [the volunteer.] 

[…]

I told [them that they don’t] represent [the show] or [the volunteer] because [they’re] not a member of the radio station, and that I would meet with [the volunteer] alone. 

The ACMA considers this response appropriately substantive, as the licensee effectively declined to deal with the complainant as an agent for the volunteer, saying it was not prepared to provide to the complainant further confidential information about the volunteer. The ACMA also considers that this information was given to the complainant in a reasonable time frame. The licensee subsequently had direct dealings with the volunteer.
Did the licensee respond in writing within 60 days?
Code 7.3(c) requires licensees to respond to complaints in writing within 60 days of receipt. 
It appears that the complainant was not satisfied with the response to the complaint made on 10 December 2019. This response was provided in the phone call between a member of the management committee and the complainant on 26 December 2019.
In submissions to this investigation, the licensee noted that:
it was deemed that correspondence received from [the complainant] was not made in good faith and not dealt with further as allowable under Code 7, section 2 of the Community Radio Codes of Practice.[footnoteRef:2] [2:  Code 7.2 provides “We will make every reasonable effort to resolve complaints, except where a complaint is clearly frivolous, without sufficient grounds or not made in good faith.”] 


The licensee has provided evidence of the complainant’s conduct to the ACMA to support the action it has taken. The evidence provided to the ACMA includes screenshots of various posts made by the complainant on social media.  
Notwithstanding Code 7.2, the licensee is still required under Code 7.3(c) to respond to the complainant in writing. 
The ACMA requested that the complainant provide to the ACMA copies of any emails, letters or other written correspondence they received from the licensee, or any member of the management committee, in the 60 days following the initial complaint. The complainant maintained that the only written response they received from the licensee was the acknowledgement email of 12 December 2019.
The licensee claimed that it had responded to the complainant by email within 60 days. The licensee submitted to the ACMA that it had told the complainant in that email that the matter was an internal matter and details could not be provided due to confidentiality. However, when the ACMA requested a copy of the email, the licensee was unable to locate it. In an email of 21 July 2020, the licensee acknowledged that it was possible that in the process of dealing with the complaint that a formal email was not sent [to the complainant]’. The licensee further submitted that it would ‘deem that [the complainant] was informed about the results of [their] complaint’ through the phone conversation of 26 December 2019, 
The ACMA notes that the licensee did have dealings with, and provided written correspondence directly to, the volunteer. However, it appears that no written response, as required by Code 7.3(c), was provided to the complainant. 
Despite the phone conversation of 26 December 2019 being a substantive response, the licensee is still required under Code 7.3 to provide a written response. The ACMA considers that the licensee breached Code 7.3(c) by failing to provide a written response to the complainant within 60 days. 
Policies and procedures

The ACMA also notes that the licensee has complaints handling provisions in its Constitution, as well as established procedures for handling complaints. In this regard, the ACMA considers that the licensee has adequate mechanisms in place to assist it in dealing with complaints.
Additionally, the licensee has indicated that, while it is of the opinion its actions in relation to this complaint complied with the Code, it will conduct training with the Committee of Management to refresh understanding of the Code requirements. It also intends to review and update its policy if necessary. 

Further licensee submission

In response to the ACMA’s preliminary investigation report, the licensee submitted on 11 November 2020 that it accepted the finding and maintained its intention to:

· conduct training with the forthcoming Committee of Management on Complaint Handling,
· review and update its complaints handling process. 
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