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	Licensee [Service]
	Channel Seven Sydney Pty Ltd [Seven]

	Finding
	Breach of Clause 4.1.1 [disclosure of commercial arrangements]

	Relevant Code
	Commercial Television Industry Code of Practice 2015 (revised in 2018) 

	Program [Description]
	The Morning Show [Infotainment]

	Date of broadcast
	18 May 2020

	Date finalised
	9 October 2020

	Type of Service
	Commercial—Television

	Attachments
	A - extracts of the Licensee’s submissions to the ACMA 
B - relevant Code provisions 




Background
In June 2020, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a broadcast of The Morning Show on 18 May 2020.
The ACMA has investigated the Licensee’s compliance with clause 4.1.1 of the Commercial Television Industry Code of Practice 2015 (revised in 2018) (the Code), the relevant parts of which are set out below and at Attachment B.
The program
The Morning Show (the program) is broadcast each weekday between 9:00 am and 11:30 am. On 18 May 2020 it featured a segment, approximately 7 minutes in duration, titled ‘The latest trends for your winter wardrobe’ that was presented live by a ‘celebrity stylist’, from the shop-floor of a BIG W Department Store.
The theme of the segment was that BIG W sells fashion trend garments at affordable prices.  It featured 4 outfits using garments available for sale at BIG W and promoted each outfit as a re-creation of the fashion styles worn by well-known celebrities. 
Issue: Disclosure of Commercial Arrangements
Finding
The ACMA’s finding is that the Licensee breached clause 4.1.1 of the Code.
Reasons
The relevant code requirement is extracted below.
4.1.1	If a Factual Program endorses or features a third party’s products or services in accordance with a Commercial Arrangement, the Licensee must bring this to the attention of viewers in accordance with clause 4.1.3 [of the Code].
In assessing compliance with clause 4.1.1, the ACMA considers the following questions:
· Was the program a Factual Program?
· Did the program endorse or feature a third party’s products or services?
· [bookmark: _Hlk46318689]Did the Licensee have a Commercial Arrangement with the third party to endorse or feature its products or services?
· Did the Licensee disclose the Commercial Arrangement to viewers in accordance with clause 4.1.3?
Was the program a Factual Program for the purposes of clause 4.1.1 of the Code?
Clause 8 of the Code sets out definitions of key terms used in the Code and provides, relevantly, that:
‘Factual Program’ means a Current Affairs Program, Infotainment Program or Documentary Program.
‘Infotainment Program’ means a Program which has the sole or dominant 
purpose of presenting factual information in an entertaining way through one or more presenters.
The page of the Licensee’s website relating to the program invites viewers to join its two presenters ‘each morning for a variety of segments on the latest news, entertainment and other hot topics’.[footnoteRef:2] [2:  https://7plus.com.au/the-morning-show viewed 23 July 2020
] 

The Licensee submitted:
	The Morning Show includes a mix of advertorial content with light entertainment.
The ACMA reviewed descriptions of a sample of stories previously broadcast on the program published on its website and found that the majority presented factual information.[footnoteRef:3]  [3:  https://7news.com.au/the-morning-show/story-info viewed 23 July 2020] 

The ACMA considers that the dominant purpose of the program was to present factual information in an entertaining way through one or more presenters. Accordingly, the ACMA considers that the program was an Infotainment Program and therefore, a Factual Program for the purposes of clause 4.1.1 of the Code.
Did the program endorse or feature a third party’s products or services?
As outlined above, the segment featured 4 outfits using garments available for sale at BIG W. The ‘celebrity stylist’ presenting the outfits said:
The best thing about BIG W is that you can get really valuable outfits without breaking the bank and still look really stylish.
During the segment, the celebrity stylist made comments about how much he liked the outfits and commented on their low prices.
At the end of the segment the following exchange occurred:
[The program host]: Now the good news is that all of these looks are budget friendly which is going to help us through these tough times.
[Celebrity stylist]: Absolutely. let’s face it, we all don’t have big budgets to spend on fashion right now, so it’s all about being smart. A lot of these pieces are essential wardrobe pieces like a nice coat, a nice skirt; so invest in these great winter pieces and they will get you through the next 6 months and you don’t have to spend a lot of money and they are on trend.
[…]
[Program host]: To get your hands on these amazing looks, you can head to bigw.com.au, and we’ll also have all the details over on The Morning Show website. 

At the same time, a graphic at the bottom of the screen read - BIGW.COM.AU
Based on the above information presented during the segment, the ACMA considers that the program featured and endorsed the clothing products available for sale at BIG W.

Did the Licensee have a Commercial Arrangement with the third party to endorse or feature its products or services?
Clause 8 of the Code provides that a ‘Commercial Arrangement’ means:
an arrangement under which a Licensee, or a presenter employed by a Licensee, agrees with a third party to endorse or feature the third party’s products or services in a Factual Program in return for payment or other valuable consideration.
The Licensee confirmed in its submission that ’the segment was included in the program in accordance with a commercial arrangement with BIG W’.
Did the Licensee disclose the Commercial Arrangement to viewers in accordance with clause 4.1.3?
Under clause 4.1.3:
A disclosure may be made in one or more of the following ways:
a) during the Factual Program; or 
b) in the closing credits of the Factual Program; or
c) in a billboard appearing directly before, during or after the Factual Program; or
d) on the official website of the Factual Program; or
e) any other way that adequately brings the arrangement to the attention of viewers.
The Licensee submitted:
… the commercial arrangement was transparent to viewers by the content
and context of the segment, including featuring only clothing from Big W, the clear calls to
action, directing viewers to the Big W website, along with the on-screen graphics directing
viewers to the Big W website.
	[…]
The nature of the segment was similar in style and structure to other advertorial segments within The Morning Show and viewers are familiar with and expect content of this nature within the program. For this reason, within the context of The Morning Show, we consider that the
commercial arrangement was adequately brought to the attention of viewers as required by
clause 4.1.3(a) and 4.1.3(e).

That said, The Morning Show’s standard practice is to also acknowledge commercial
arrangements within the credits of the program. In this specific instance, the program did not
feature Big W’s logo in the credits of The Morning Show as a result of human error.
In light of the findings that the program was a Factual Program that endorsed a third party’s products in circumstances where the Licensee had a relevant Commercial Arrangement, the licensee was required by clause 4.1.1 to bring the Commercial Arrangement to the attention of viewers and to have done so in a manner set out in clause 4.1.3. Clause 4.1.3 permits the licensee to choose the manner in which it makes this disclosure from one or more of 5 options.
The ACMA viewed a copy of the segment of the program provided by the Licensee and noted that no express disclosure was made during the program of the existence of a Commercial Arrangement with BIG W. 
The ACMA notes from the Licensee’s submission that it did not make the disclosure required by clause 4.1.1 in any of the ways contemplated by subclauses 4.1.3(b), (c) or (d). The Licensee acknowledged that a disclosure was not included in the closing credits of the program (subclause 4.1.3(b)), and provided no submission that it made the disclosure in a billboard (subclause 4.1.3(c)) or on The Morning Show website (subclause 4.1.3(d)). 
The Licensee relies upon subclauses 4.1.3(a) and (e). Therefore, the ACMA has considered whether the commercial arrangement with BIG W was brought to the attention of viewers: 
· during the Factual Program (4.1.3(a)); or 
· in any other way that adequately brought the arrangement to the attention of viewers (4.1.3(e)).
The Licensee has submitted that it made the required disclosure of the Commercial Arrangement because it ‘was transparent to viewers by the content and context of the segment’. The ACMA notes that the hosts of The Morning Show mentioned BIG W twice during the introduction to the segment and once at the end of the segment as outlined above.
The ACMA accepts that some viewers of the program may have understood that the segment was an advertorial for BIG W and may have viewed it as distinguishable from other reports included on the program. However, the ACMA considers that the requirement in clause 4.1.1 to make a disclosure, places a positive obligation on the Licensee to bring the Commercial Arrangement to the attention of viewers that requires more than distinguishing advertorial content from surrounding information and editorial content.  
That obligation to bring the Commercial Arrangement to the attention of viewers requires an overt act on the part of the Licensee by a method of disclosure set out in clause 4.1.3. A disclosure in this context is an action to make openly known the relevant fact that a Commercial Arrangement exists. 
In respect of a disclosure during the Factual Program (subclause 4.1.3(a)), the ACMA considers that more is required by the Code than merely presenting to the viewers promotional content that features and endorses a third party’s products or services and otherwise advertises the third party. Rather, if the Licensee seeks to rely on subclause 4.1.3(a) it must make an express disclosure of the Commercial Arrangement. It cannot rely upon what may or may not be transparent to some viewers, especially where the program contains a mix of editorial content, information and promotional material. 
The alternative construction of the Code as advanced by the Licensee would undermine the objective of these provisions that seek to allow viewers to make informed assessments of the broadcast content.
Subclause 4.1.3(e) of the Code requires a disclosure that adequately brings the Commercial Arrangement to the attention of viewers. The ACMA considers that the word ‘adequately’ imposes a threshold that requires the disclosure to be made clearly and effectively to the viewer. It is not sufficient for the segment to have suggested the existence of a Commercial Arrangement without expressly disclosing the arrangement to viewers. Viewers should not be left in the position of having to make guesses about the presence or absence of a Commercial Arrangement of this kind. 
Therefore, the ACMA finds that a disclosure was not made in accordance with either subclauses 4.1.3(a) or (e) of the Code.
Accordingly, the ACMA finds that the Licensee breached clause 4.1.1 of the Code.

Attachment A
Extracts of submission by the Licensee dated 10 July 2020
[…]
The Broadcast was a The Morning Show segment on fashion tips for winter. The segment commenced with an introduction from the two hosts of The Morning Show, discussing fashion trends, before introducing the stylist, who they note “has been busy this morning at Big W.”

One of the hosts then says, “And coming live to us from Big W, celebrity stylist and coatigan expert, [name of stylist] The stylist then proceeds to commence his segment, noting in his introduction “… the best thing about Big W is you can get really valuable outfits without breaking the bank …”

The stylist then takes viewers through the looks he has put together, explaining in turn the components of each outfit. As each look is explained, the graphic at the bottom of the screen reads “Get the look for (price of the outfit)”.

Following the conclusion of the stylist detailing the four looks featured in the segment, there is a brief discussion between the hosts and the stylists about the budget-friendly nature of the looks showcased.

The Broadcast concludes with one of the hosts saying, “To get your hands on these amazing looks, you can head to bigw.com.au, and we’ll also have all the details over on The Morning Show website …”. During this, the graphic at the bottom of the screen reads “BIGW.COM.AU”.

The segment was included in the program in accordance with a commercial arrangement with Big W.

Seven submits that the commercial arrangement was transparent to viewers by the content and context of the segment, including featuring only clothing from Big W, the clear calls to action, directing viewers to the Big W website, along with the on-screen graphics directing viewers to the Big W website.

The Morning Show includes a mix of advertorial content with light entertainment. The nature of the segment was similar in style and structure to other advertorial segments within The Morning Show and viewers are familiar with and expect content of this nature within the program. For this reason, within the context of The Morning Show, we consider that the commercial arrangement was adequately brought to the attention of viewers as required by clause 4.1.3(a) and 4.1.3(e).

That said, The Morning Show’s standard practice is to also acknowledge commercial arrangements within the credits of the program. In this specific instance, the program did not feature Big W’s logo in the credits of The Morning Show as a result of human error.

Regrettably, due to the challenging nature of producing The Morning Show when many members of staff are working from home as a result of COVID-19 restrictions, the placement of the Big W logo in the credits was missed.

In response to this error, The Morning Show’s production team have implemented a new signoff procedure for segments included in the program in accordance with commercial arrangements.

Conclusion

In conclusion, Seven submits that the Broadcast of 18 May 2020, featuring a segment of The Morning Show discussing clothes available for purchase at Big W, adequately brought the arrangement to the attention of viewers, and as such was in compliance with the Code.


Attachment B
Relevant Code Provisions
4 [bookmark: _Toc393962863][bookmark: _Toc400011081][bookmark: _Toc401833427][bookmark: _Toc404260685][bookmark: _Toc425326624][bookmark: _Toc508891411]Disclosure of Commercial Arrangements

4.1.1 If a Factual Program endorses or features a third party’s products or services in accordance with a Commercial Arrangement, the Licensee must bring this to the attention of viewers in accordance with clause 4.1.3.
Note:	Subclause 3.4.1(a) requires news Programs to be presented fairly and impartially. 
Note: 	For the avoidance of doubt, a disclosure under clause 4.1.1 is not required for the provision of products and services at no charge, including for the purposes of review.
[…]
4.1.3 [bookmark: _Ref402791263][bookmark: _Hlk45716464]A disclosure may be made in one or more of the following ways:
a) during the Factual Program; or 
b) in the closing credits of the Factual Program; or
c) in a billboard appearing directly before, during or after the Factual Program; or
d) on the official website of the Factual Program; or
e) any other way that adequately brings the arrangement to the attention of viewers.
[…]
8 [bookmark: _Toc393359055][bookmark: _Toc393962894][bookmark: _Toc400011112][bookmark: _Toc401833453][bookmark: _Ref402793203][bookmark: _Toc425326646][bookmark: _Toc404260704][bookmark: _Toc508891431]Interpretation
In this Code, unless the contrary intention appears, the following words have the meaning set out below:
[…]
Commercial Arrangement means an arrangement under which a Licensee, or a presenter employed by a Licensee, agrees with a third party to endorse or feature the third party’s products or services in a Factual Program in return for payment or other valuable consideration.
[…]
Factual Program means a Current Affairs Program, Infotainment Program or Documentary Program.
[…]
Infotainment Program means a Program which has the sole or dominant purpose of presenting factual information in an entertaining way through one or more presenters.  
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