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Background
In November 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into a segment of Kyle & Jackie O, which included a discussion of the Christian belief in miracles, including the Virgin Birth of Jesus.
The program was broadcast on KIIS 1065 by Commonwealth Broadcasting Corporation Pty Ltd on 18 September 2019 between 6 am and 10 am. 
Following the broadcast, 180 people contacted the ACMA to complain. Complainants alleged variously that, the segment was offensive, referred to the Virgin Mary in derogatory terms, and/or incited hatred and ridicule of Christians.
[bookmark: _Hlk37338448]The ACMA has investigated one of these complaints under 2.1.4 and 2.2 of the Commercial Radio Code of Practice 2017 (revised 2018) (the Code).
Issue 1: Incited hatred, severe ridicule because of religion
2. 	Material not suitable for broadcast
2.1. 	A Licensee must not broadcast a Program which in all of the circumstances:
[…]		
2.1.4.	is likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability; 
[…]
2.5.	Nothing in 2.1 and 2.4 prevents a Licensee from broadcasting a Program of the kind or kinds referred to in those provisions if the material is presented:
2.5.1.	reasonably and in good faith for academic, artistic (including comedy or satire), religious instruction, scientific or research purposes, or discussion or debate about any act or matter in the public interest; or
2.5.2.	in the course of a broadcast of a fair report of, or fair comment on, a matter of public interest.
Finding
The ACMA finds that the licensee did not breach 2.1.4 of the Code.
Reasons
To assess compliance with 2.1.4 of the Code, the ACMA addresses the following questions:
· Did the program identify a person or group of persons on a relevant basis?
· [bookmark: _Hlk37351160]In all the circumstances, was the program likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of the relevant person or group on that basis?
· If so, was the broadcast of the program nonetheless justified because the material was presented in the manner contemplated by 2.5.1 or 2.5.2 of the Code? 
The complainant submitted that one of the hosts of the program, Kyle Sandilands, 
[bookmark: _Hlk37410168]…made a sweeping statement that was highly offensive about the Christian religion and Christians in general that can only be interpreted as inciting hate and ridicule towards Christians. The central figures of the Christian religion were mocked and Christians ridiculed for believing otherwise. 
A written apology has been received and an apology was made on air by Mr Sandilands, but [from] my perspective the comments were so offensive and so outrageous, the broadcaster should be [assessed] for inciting hate against a very sizable minority in our community. It is not ok [to] make fun, mock and ridicule people for having religious beliefs. You may question them. You may [not] believe but it is not ok to call Christians dumb as dog shit for those same beliefs as Kyle Sandilands did on his morning breakfast show. 
The licensee submitted to the ACMA:
[bookmark: _Hlk37434557]… Mr Sandilands is known for his strong views, which may be exaggerated for entertainment purposes. His comments in relation to the Virgin Mary were not an incitement to listeners, but were an expression of his opinion. They were not made in an aggressive manner, or said to provoke others to share his views or to incite a derogation of people of Christian, Catholic or Muslim belief or other religious belief. The words were not addressed to the public at large and in no respect encouraged the public at large to adopt any perspective, or to take any action. They were merely a statement of his opinion – stridently expressed (in his usual style) but not in any way an incitement of hatred toward, revulsion of, serious contempt for, or severe ridicule of persons on the ground of religious conviction within the meaning of clause 2.1.4 of the Code.
Did the program identify a person or group of persons on a relevant basis?
The complainant expressed concern that comments made by Mr Sandilands amounted to the incitement of hatred and ridicule towards Christians. In particular, the complainant alleged that he, called Christians ‘dumb as dog shit’.
Within the broadcast, the phrase ‘dumb as dog shit’ occurred in a discussion about the feasibility of Biblical miracles, including the Virgin Birth of Jesus, and the parting of the Red Sea by Moses:   
[Kyle Sandilands (KS), Jackie ‘O’ Henderson (JO), and Brooklyn Ross (BR)]
KS: Yeah the old disappearing…the part… some other bastard parted some ocean
[bookmark: _Hlk37410567]JO: Moses
KS: …that’s bullshit too. 
JO: and Jesus walked on water, how’d he do that, hey?
KS: Well…because he’s a magic man…I’m telling you, if I had my Dad’s old fake rubber thumb, that used to pull off, and I went back to those times, I would have been the one everyone’s hailing now, ‘Oh the great one, that had the, that could pull his thumb off!’ You know what I mean? 
JO: Yeah I know the trick, I do, it’s a child’s trick really, it doesn’t even look that believable but hey, seems like anything was accepted back in those days.
KS: Oh back in those days, yeah. It’s all lies, well, that’s what I think. You might think…
JO: That’s your opinion…
KS: You might believe everything that’s written down 2000 years ago to be absolutely accurate, and good on you, you’re dumb. That’s all I’m saying. Dumb as dog-shit. But anyway.
[Laughter]
KS: Well it’s true
BR: But if they’re your beliefs
JO: that’s right…
KS: …if they’re your beliefs, good on you
JO: we respect that…yes, yes.
The broadcast also included multiple references that questioned the ‘Virgin Birth’ of Jesus including the following passage:
KS: Right…and the mother, the mother lied obviously…and told everyone…’no oh I got pregnant by a magical ghost’. The dumb husband believed that bullshit story, and then run around telling everyone ‘my son is the son of God’. Bullshit. She got…someone chock-a-blocked her behind the camel shed. And…she lied…and everyone believed it! For thousands of years. 
JO: Well it’s never happened since, has it?
KS: No—not once!
JO: The Immaculate Conception, that has never happened. 
BR: No one’s stuck with the lie long enough…
JO: Yeah no one’s 
KS: I’m calling BS on the immaculate conception…the rest came unstuck. 
BR: They caved…
KS: Do you believe that happened? I’m calling BS on it. 
JO: Hmm yeah…yeah…
KS: I don’t mean to cast…if you believe in what you believe in…but I think, probably full of shit…right?
JO: Well yeah, you do have to question it…
KS: If you showed up here with a big belly and said, ‘Oh I got ‘pregnated [sic] by a giant man in sandals’, I would say ‘bullshit, you’ve been steppin’ out’
JO: Hmmm…yes….
KS: How long would you run with it for? Keep the kid’s hair long, make him grow a beard, all that stuff. I’d just say that’s a lot of magic going on back in the day and there’s no magic now. What is Chris Angel now the son of God?
The ACMA is satisfied for the purposes of assessing compliance against this provision that the relevant group of persons identified are Christians who believe in the Bible and the Virgin Birth of the son of God.
In all the circumstances, was the program likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of the relevant person or group on that basis?
‘Likely’, ‘in all of the circumstances’ 
Use of the words, ‘likely’ ‘in all of the circumstances’ imposes an objective test and implies a real and not remote possibility; something which is probable. 
‘Incite’
To assess whether the program was likely to ‘incite’, the ACMA asks if the segment was likely to have urged a reasonable person to share feelings of hatred, or ridicule on the basis of religion, as alleged by the complainant. Material that merely conveys negative feelings or connotations towards a person or group will not be enough to incite or provoke those same feelings in an ordinary reasonable listener. There must be something more than an expression of opinion; rather, there must be something that is positively stimulatory of that reaction in others. 
This incitement or provocation can be achieved through comments made about a person or group; there is no requirement that those comments include a specific call to action. There is no need for proof of intention to incite or that anyone was in fact incited. 


Hatred, serious contempt, severe ridicule
The inclusion of the term ‘hatred’, and of the adjectives ‘serious’ and ‘severe’ contemplates the incitement of a very strong reaction in the listener. It is not sufficient that the broadcast induces a mild or even a strong response. 
In this case, the ACMA must consider whether a reasonable person would have understood that they were being urged, stimulated or encouraged by the content to share or maintain feelings of hatred or severe ridicule against a person, or group of persons because of their religion.
‘Because of’ 
The incitement to hatred or severe ridicule, must occur on a basis specified in 2.1.4 of the Code. The phrase ‘because of’ requires that there be an identifiable causal link between the prohibited ground (for example, religion) and the action complained of (for example, hatred against, or severe ridicule).  
Discussion
The licensee submitted that while it does not condone the comments made by Mr Sandilands, and acknowledged there was capacity for offence, these comments did not constitute a breach of 2.1.4 of the Code ‘which require[s] particular thresholds to be met’. The licensee submitted that Mr Sandilands’ comments did not convey ‘hatred’, ‘serious contempt’, or ‘severe ridicule’ within the scope of the Code, ‘nor were his comments made in a hostile manner’ but were presented as his own, stridently expressed opinion in the context of an entertainment program. 
The licensee has also submitted the broadcast lacked the necessary element of incitement of the audience, and that ‘the words were not addressed to the public at large and in no respect encouraged the public at large to adopt any perspective, or to take any action’. 
The ACMA notes that apart from the ‘dumb as dog-shit’ comment referred to by the complainant, the broadcast also included crude references to significant Christian religious figures, including Mary Magdalene (as ‘a prossie’ and ‘a whore’); the Virgin Mary (where ‘someone chock-a-blocked her behind the camel shed’ and ‘she lied’), God (as a ‘magical ghost’ and ‘a giant man in sandals’), Moses (‘some other bastard parted some ocean’) and Jesus (as ‘a magic man’ and ancient version of ‘Chris Angel’).
The ACMA considers that talking about revered Christian religious figures in such crude terms would have been offensive to Christian and other listeners, even in a comedic context. The ordinary, reasonable listener would have been aware that these references had the capacity to offend people of faith more generally, even if they were not Christians themselves. 
The ordinary reasonable listener would also likely have taken the comments as a demonstration of the strident and uncouth manner for which Mr Sandilands is known.
Mr Sandilands’ comments that questioned the intelligence of Christians who ‘believe everything that’s written down 2000 years ago’ (‘you’re dumb … dumb as dog shit’) more directly attacked the validity of Christian people’s faith. In Mr Sandilands’ appraisal, Christians who believe in the Virgin Birth or the miracles performed by Jesus only do so because they lack intelligence.
As stated above, material that merely conveys negative feelings or connotations towards a person or group will not be enough to incite or provoke those same feelings in an ordinary reasonable listener. There must be something more than an expression of opinion, even when it is stridently or offensively expressed. There must be something that positively stimulates that reaction in others.
Mr Sandilands comments were directed at Christians. They were not directed at non-Christian members of the audience. He invited no-one to agree with him. His co-hosts provided comments affirming Mr Sandilands was expressing ‘his opinion’.
As such, while the comments were offensive and referenced people who believed in the teachings of the Bible as lacking intelligence, the result was to reflect on the host’s opinion, rather than encourage others to take up Mr Sandilands’ views.
Consequently, the ACMA does not consider that the comments were likely to incite ‘hatred’ or ‘severe ridicule’, as required for a breach of this provision.
Accordingly, the ACMA finds that the licensee did not breach 2.1.4 of the Code.
Issue 2: Decency
Relevant Code provision 
Material not suitable for broadcast
[bookmark: _Hlk531083136]2.2.	Program content must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant Program. 
Finding
The ACMA finds that the licensee breached 2.2 of the Code.
Reasons
To assess compliance, the ACMA has addressed the following questions:
· [bookmark: _Hlk37343457]What would the ordinary reasonable listener have understood the material to convey?
· What are the demographic characteristics of the audience?
· In light of the above, did the material offend against any generally accepted standards of decency?
The complainant submitted to the ACMA that Mr Sandilands had:
…called Mary mother of Christ a lying whore and Christians who believe otherwise dumb as dog shit. This is clearly a breach of the [radio code] for broadcasters. It is highly offensive to me and belittling to Christians in general.
[…]
It is not ok to] make fun, mock and ridicule people for having religious beliefs. You may question them. You may [not] believe but it is not ok to call Christians dumb as dog shit for [their] beliefs as Kyle Sandilands did on his morning breakfast show. 
The licensee submitted to the complainant:
[bookmark: _Hlk39078854]… ARN takes full responsibility for the Comments made and took a number of immediate steps to address them, including to promptly remove the Comments and any related material from its social media accounts and to immediately issue a statement from Mr Sandilands which stated: “I’m sorry if I offended anyone with my comments. Everyone is entitled to their own religious beliefs and I’m fully supportive of that right.” ARN also issued an apology in the following terms: “ARN recognises that the content was not appropriate for distribution and it was removed immediately. We unreservedly apologise for any offence that may have been caused”.
The licensee submitted to the ACMA:
ARN regrets the offense outlined in [the] complaint. It is never the intention to offend any member of our audience, however the process of broadcasting contemporary content to a broad audience means that this may be unavoidable from time to time.
[…]
On this occasion, the material broadcast was regrettable in that it clearly caused some controversy amongst parts of the community […]. However, we do not believe that, properly construed, the Segment constitutes a contravention of clauses 2.1.4 or 2.2 of the Code.
[…]
…certain debates and certain topics can be sensitive or confronting for some without offending recognised standards of decency. It remains important to distinguish comments or material that may be challenging and confronting, and perhaps even rude or coarse, from a sustained vitriolic attack on a class of persons regarding their religion.
Regarding language use in the broadcast, the licensee submitted to the ACMA:
…the use of coarse language in Mr Sandilands’ vernacular may appear more impactful if taken outside of the Program context. Regular listeners of the Program are accustomed to infrequent coarse language in his delivery. For example the use of the phrase ‘dumb as dog-shit’ in the Segment may seem confronting to persons who are unaccustomed to Mr Sandilands’ frequent use of colloquialisms, but its impact is greatly diminished if contextualised against the regular use of colourful phrases often used by Mr Sandilands. 
Regarding the format of the program, the licensee submitted to the ACMA:
The format of the Program also means that Mr Sandilands’ views are often moderated by his co-presenters who provide a counterbalance to his point of view. The dynamic of the Program is such that he often plays ‘devil’s advocate’, however his viewpoint is often challenged by his co-presenters, and his viewpoints are to be interpreted in this context. 
What would the ordinary reasonable listener have understood the material to convey?
[bookmark: _Hlk37339464]The segment was a discussion about Mr Sandilands’ scepticism of miracles. In the course of the discussion he mocked elements of the Christian religion (such as the belief in the Virgin Birth of Jesus) and made comments about the alleged gullibility of people in ancient times believing in these miracles (‘back in those days’), and of contemporary Christians (‘You might believe everything that’s written down 2000 years ago to be absolutely accurate’). He also referred to Biblical figures as ‘liars’ and ‘magicians’.
The ACMA acknowledges the licensee’s submission about the format of the program and notes that as Mr Sandilands spoke, his co-host, Ms Henderson, although laughing along at times, also pointed out that it was ‘his opinion’ and that others had the right to their own beliefs. 
By indicating that Mr Sandilands was expressing his own opinion, and that they did not agree fully with his views, the other presenters mitigated the offensiveness of Mr Sandilands’ comments to some degree. 
However, the ordinary reasonable listener would have likely understood the material to convey that while people had the right to their own beliefs, Mr Sandilands had no respect for people who believed in Biblical texts. It would have been clear that Mr Sandilands considered Christian miracles to be either tricks or lies, and that in his opinion, it took a significant gullibility or lack of intelligence to accept such matters in the Bible as fact.
The ordinary reasonable listener would likely have been aware of Mr Sandilands’ on-air style and recognised that his crude and irreverent hypotheses ‘explaining’ Biblical stories were intended to amuse his audience through their shock value.
The ordinary, reasonable listener would also have been aware that calling people names and criticising their intelligence because of their religious beliefs would likely be considered offensive in the wider community, even among people who do not hold religious views themselves, and would have offended generally accepted standards of decency. 
The wider community, while generally tolerant of irreverent humour, nevertheless accepts as a standard of decency that an individual’s right to hold beliefs of their choice, should not be the subject of excessive derision.  
What are the demographic characteristics of the audience?
Under the decency provisions, regard must be had to the demographic characteristics of the audience of the relevant program. As part of this, the ACMA considers:
· audience demographics
· audience expectations.
The licensee submitted that the average age of a listener of Kyle & Jackie O is 33 years, and that the audience is broadly composed of ‘married, de facto and single people spread across all socio-economic areas of Sydney, with different education levels, occupations, and religious beliefs’.
Regarding the audience’s expectations of the program, the licensee submitted:
Kyle Sandilands is known for his strong views and colourful vernacular. His comments are to be taken with an acknowledgement that his views may be exaggerated or amplified for deliberate effect and may not be representative of the general public - but are in keeping with the understood format of the Program. The audience knows to expect content and language that may be stronger than in ordinary parlance. 
[…]
The audience has “signed up” for, and indeed expects, entertainment of this nature. This is the relevant context in which to consider all aspects of the broadcast. Mr Sandilands’ known manner of delivery and strident expression must not be taken out of the context of the Program or confused for a contravention of the Code. 
[bookmark: _Hlk37339456]While 2.2 of the Code requires the ACMA to ‘have regard to’ the demographic characteristics of the audience of the relevant program, it does not confine the ACMA to considering only the standards prevailing within that subset, or core audience.
The licensee further submitted to the ACMA:
Under clause 2.2 of the Code, the ACMA is obliged to consider whether the Segment offends the standards held by a group with the demographic characteristics of the program audience. The ‘ordinary reasonable listener’ test judged by reference to the general public is to be qualified by the ‘demographic characteristic’ test of the specific audience itself, in order to find the standard applicable in each instance. The standards of the wider group of people is not intended to be used as the sole or even predominant test. 
In ARN’s view, the second limb of clause 2.2 of the Code (i.e. Consideration 2) acts as a significant mitigating factor that not only is to be taken into account when considering the relevant content, but taken into account as a determinative contextual issue that should be elevated above other contextual considerations
The ACMA is not persuaded by the licensee’s argument. The applicable Code provision does not require the ACMA to elevate the demographic characteristics of the audience above all other contextual considerations, but rather to ‘have regard’ to them. 
The wording of 2.2 of the Code requires a primary assessment of whether the material offends against ‘generally accepted standards of decency’, and that in making that assessment, regard must be had to the demographic characteristics of the audience and their likely expectations of the material. 
While demographic information may assist in suggesting potential tolerance of a particular style (irreverent, informal) and language use (coarse, crude), it does not necessarily indicate the attitudes of the audience to specific material. Nor will audience demographics or expectations mean that specific content would not offend against generally accepted standards to a degree that it is inappropriate for broadcast. Regard must still be had to the particular content under consideration.
In any event  there is no evidence in the submitted demographic information—which describes a diverse audience with much in common with the general population of Sydney—to suggest the audience’s views about other people’s beliefs (and their right to hold them) would markedly differ to those of a cross-section of the adult Australian community.
In light of the above, did the material offend against any generally accepted standards of decency?
Provision 2.2 requires the ACMA to consider the meaning of the phrase ‘generally accepted standards of decency’. 
The objects of the BSA include the promotion of the availability of a diverse range of radio services to audiences throughout Australia. Another object is to encourage providers of broadcasting services to respect community standards in the provision of program material. 
The phrase ‘generally accepted standards of decency’ refers to the current consensus of recognised present-day standards of propriety. In this regard, some guidance is provided by the courts, which have said that community standards will be those of the average person who can be summed up as moderate, and ‘not given to thoughtless emotional reaction’ nor ‘given to pedantic analysis’.[footnoteRef:2] [2:  Mackinlay v Wiley [1971] WAR 3 at 25.] 

The ACMA acknowledges that diverse audiences in Australia will not necessarily have common tastes and standards. Members of the community may accept that some material they find coarse or offensive would not be similarly judged by others. People tend to accept, up to a point, the right of others to have such material broadcast during programs to which they listen.
The average person also recognises that standards of decency are not fixed, either over time or across all sections of the community. In considering compliance with 2.2, one of the relevant factors is the likely audience’s expectations of the program at the time of the broadcast.
Under the decency provisions of the Code, the requirement for the ACMA, to have ‘regard to the demographic characteristics of the audience’ is an acknowledgement that different audiences may have differing tastes and standards. It is a recognition that adults make informed choices about what content to access. 
The licensee has submitted that listeners of the program are likely familiar with Mr Sandilands’ ‘strong views and colourful vernacular’ and that the use of the term ‘dog-shit’ would not have been out of place in the language of the program.  
The ACMA accepts, that in the context of the discussion, the use of coarse language would not have been wholly unexpected, given the usual format of the program. Nor would it have been outside of the scope of the program for Mr Sandilands to show irreverence toward respected figures and to use this for comedic effect.
The licensee submitted that the program has an adult audience and is known for broaching controversial and uncomfortable topics in an informal manner ‘as though listeners are participating in a conversation with the hosts. No topic is “off limits” so long as it is within the parameters of the Code’. 
The licensee further submitted that the audience of the program had not been offended by the broadcast, but that complaints stemmed from online social media campaigns:
In the circumstances of this matter, while ARN accepts that there were some parts of the community that were offended by the Segment, there is no robust evidence to suggest that the audience of the Segment was itself offended by the broadcast. ARN has supplied extensive evidence to suggest that there was little to no offense suffered by the program’s audience, but that the offense arose from others who viewed studio footage of the Segment published online.
The ACMA does not accept that if some complainants became aware of the broadcast from watching it online or in other ways that this should necessarily have any bearing on whether actual listeners of the broadcast would have been offended. 
One hundred and eighty people contacted the ACMA to complain about the program, including those who listened to the actual broadcast and who indicated they were very offended by the comments made on air. 
While the existence and quantum of complaints is not determinative when considering a breach of the Code, it is a relevant consideration indicative of concerns within the community about the broadcast material.
The ACMA is also not persuaded by the licensee’s assertion that the audience of the program was not offended by the broadcast, which is contradicted by subsequent statements by the licensee to listeners of the show through Mr Sandilands’ apology. 
The transcript of the on-air apology submitted by the licensee included multiple acknowledgements of the effect of the broadcast on ‘loyal listeners’ and ‘fans of the show’:
KS: … you think when, not only friends, that people that I have never heard of, and people I don't know, fans of the show, as I said, devastated in the what I said. And then I get upset at the fact that I've really caused a lot of grief to a lot of people and what they believe, and that's never what I meant to do.
[…]
JO: No, I know what you're saying, Kyle. Cause I had our loyal listeners reach out to us over the holidays, and I was reading some of their messages, and I really felt so terrible that we had hurt them so much, and they were our loyal listeners. And I'd seen previous messages they'd sent me in the past over a year, where they're fanatical about the show and they've been so hurt.
The licensee further expressed concerns about the potential for impinging upon freedom of speech, and asserted that ‘certain subjects may also be inherently sensitive however the Code does not preclude their discussion simply because they are by their nature sensitive’.
The licensee submitted:
…the Code should protect people from hate speech but religious beliefs must be open to debate, and even ridicule, if justified by the context. To do otherwise may be a form of censorship…
The ACMA acknowledges that the Code does not prohibit robust discussion about religious beliefs. Expressing critical views about religion and religious beliefs is not in and of itself offensive, and an essential part of a free and democratic society. Nor is using religion as the basis for humour.
However, care should be taken when discussing people’s adherence to a belief, which is often deeply personal.  
In the broadcast, Mr Sandilands demonstrated his scepticism with a cavalier indifference to the impact his comments might have on people of faith. He then went beyond discussing his personal scepticism, to say that those who held these beliefs were ‘Dumb as dog-shit’. This went beyond a discussion of beliefs, or even an attempt at humour. 
That the comments occurred in a public broadcast was ill-considered and demonstrated an indifference on the part of the host to the effect his comments could have on his audience.
The ACMA considers that material will not offend against ‘generally accepted standards of decency’ simply because it has ‘shock value’, is distasteful or has the effect of making a person feel uncomfortable. In deciding whether a breach has occurred, the ACMA will consider whether material offends against generally accepted standards to such an extent that it is unsuitable for broadcast. 
In this case, the ACMA considers that to criticise people’s intelligence because of their religious beliefs, on-air, and in a manner that is excessively derisive, did not meet the expectations of contemporary broadcast material in Australia. Having regard to the foregoing, the ACMA finds that the content did not meet generally accepted standards of decency. 
Accordingly, the ACMA’s finds that the licensee breached 2.2 of the Code.

Attachment A
Transcript of relevant extracts of Kyle & Jackie O, broadcast on KIIS 1065 on 18 September 2019
Kyle Sandilands (KS), Jackie ‘O’ Henderson (JO), Brooklyn Ross (BR)
[discussion about the 40 Hour Famine]
KS: There’s always giving up something for something…there’s the Muslims have to stop eating if it’s something or other, and then the Christians they’re doing, oh they’re doing Lent so they can’t do…I say, the ultimate sacrifice, and I’ve always said this, is I give up Lent for Lent. The ultimate sacrifice. Where I’m giving up the whole process of Lent. 
JO: Right, OK.
KS: …and changing nothing about what I do every day. The ultimate sacrifice. 
JO: That is the ultimate sacrifice. How do you do it? All hail Kyle…
KS: If you believe in Jesus for example, I know a lot of you don’t, that’s fine, me neither, but I will in this case, because he comes up good in the argument. If you believe Jesus died to let us live happily, why are we fasting? That’s not what he wanted. He died in vain if that’s the case.
JO: Well it’s to maybe experience, you know, a little bit of what he went through, is it?
KS: I dunno
JO: Don’t know myself, not that religious
KS: Don’t even know the story well enough to actually even comment
JO: Me either…(laughing) you brought it up though 
KS: Yeah…for a while I thought Mary was his girlfriend. But apparently it was the mother. 
JO: (Laughing) yeah, I got confused for a while there too Kyle…
KS: There was one Mary that was a whore, they said. Is that the mother? No, the mother couldn’t be the whore ‘cause she was…
BR: That was Magdalene, Mary Magdalene 
JO: Mary Magdalene
KS: So who was, was that Jesus’s, everyone knows an escort, so even Jesus knew a whore
BR: Yeah she was probably…
[bookmark: _Hlk37412816]KS: Right…and the mother, the mother lied obviously…and told everyone…’no oh I got pregnant by a magical ghost’. The dumb husband believed that bullshit story, and then run around telling everyone ‘my son is the son of God’. Bullshit. She got…someone chock-a-blocked her behind the camel shed. And…she lied…and everyone believed it! For thousands of years. 
JO: Well it’s never happened since, has it?
KS: No—not once!
JO: The Immaculate Conception, that has never happened. 
BR: No one’s stuck with the lie long enough…
JO: Yeah no one’s 
KS: I’m calling BS on the immaculate conception…the rest came unstuck. 
BR: They caved…
KS: Do you believe that happened? I’m calling BS on it. 
JO: Hmm yeah…yeah…
KS: I don’t mean to cast…if you believe in what you believe in…but I think, probably full of shit…right?
JO: Well yeah, you do have to question it…
KS: If you showed up here with a big belly and said, ‘Oh I got pregnated [sic] by a giant man in sandals’, I would say ‘bullshit, you’ve been steppin’ out’
JO: Hmmm…yes….
KS: How long would you run with it for? Keep the kid’s hair long, make him grow a beard, all that stuff. I’d just say that’s a lot of magic going on back in the day and there’s no magic now. What is Chris Angel now the son of God? Because he could walk through a…
JO: Yeah well he could try to get away with that if, you know…
KS: And no one would believe him; they’d say bullshit, you work in Vegas, you’re not the son of God
JO: You’re just a magician
KS: Yeah, you’re just a magic man. I believe Jesus was the first Chris Angel.
[bookmark: _Hlk37417757]JO: What a bald statement
KS: It’s what I believe.
JO: So you believe he was the first great magician
KS: Absolutely, he was.
BR: He could die, and then do the trick and he’s back to life.
JO: Yeah, that’s right
[bookmark: _Hlk37410453][bookmark: _Hlk37437115]KS: Yeah the old disappearing…the part... some other bastard parted some ocean
JO: Moses
KS: …that’s bullshit too. 
[bookmark: _Hlk37417858]JO: and Jesus walked on water, how’d he do that, hey?
KS: Well…because he’s a magic man…I’m telling you, if I had my Dad’s old fake rubber thumb, that used to pull off, and I went back to those times, I would have been the one everyone’s hailing now, ‘Oh the great one, that had the, that could pull his thumb off!’ You know what I mean? 
JO: Yeah I know the trick, I do, it’s a child’s trick really, it doesn’t even look that believable but hey, seems like anything was accepted back in those days.
[bookmark: _Hlk37417990]KS: Oh back in those days, yeah. It’s all lies, well, that’s what I think. You might think…
JO: That’s your opinion…
[bookmark: _Hlk37338130]KS: You might believe everything that’s written down 2000 years ago to be absolutely accurate, and good on you, you’re dumb. That’s all I’m saying. Dumb as dog-shit. But anyway.
[Laughter]
KS: Well it’s true
BR: But if they’re your beliefs
JO: that’s right…
KS: …if they’re your beliefs, good on you
JO: we respect that…yes, yes.

 

Attachment B
Complaint 
Extract of complaint to the licensee:
Kyle Sandilands on his morning breakfast show approximately on or around the 20th September called Mary mother of Christ a lying whore and Christians who believe otherwise dumb as dog shit. This is clearly a breach of the [radio code] for broadcasters. It is highly offensive to me and belittling to Christians in general […].
[bookmark: _Hlk37330187]Extract of complaint to the ACMA dated 6 November 2019:
Abuse / hate speech towards people of the Christian religion
[bookmark: _Hlk37351050]Kyle Sandilands made a sweeping statement that was highly offensive about the Christian religion and Christians in general that can only be interpreted as inciting hate and ridicule towards Christians. The central figures of the Christian religion were mocked and Christians ridiculed for believing otherwise. A written apology has been received and an apology was made on air by Mr Sandilands, but [from] my perspective the comments were so offensive and so outrageous, the broadcaster should be asked [sic] for inciting hate against a very sizable minority in our community. It is not ok [to] make fun, mock and ridicule people for having religious beliefs. You may question them. You may [not] believe but it is not ok to call Christians dumb as dog shit for [their] beliefs as Kyle Sandilands did on his morning breakfast show. […].
Extract of complaint to the ACMA dated 7 November 2019:
I have received a reply from station KISS 106.5 regarding my complaint. Yes, they have apologised both on air and to me personally in the form of the attached email. However, the breach was so shocking I believe this needs to be reported to the Communications Authority. I'm quite sure they have broken the broadcasting code and even committed an offence by belittling/ridiculing Christians for their religious beliefs.
To be labelled as dumb as dog-shit for my beliefs amounts to hate speech. Whilst no religion should be above question or serious enquiry, mocking people on air for those same beliefs goes far beyond [what] is allowed. 
What is even more hurtful is the words that Kyle Sandilands himself used afterwards where he sought to make amends on air. 'If I have offended anybody...I apologise’ is both insincere, shallow and insensitive.
[…] The appearance is very bad that a broadcaster can say whatever he or she likes on air to get a 5-minute laugh at others expense for ratings purposes and then make a grovelling apology afterwards.
This is really an abuse of privilege and position.
The ACMA needs to hold the [the licensee] to account. […].
Attached is the emailed apology. [Apology is reproduced below under ‘Extracts of Licensee’s response and submission.] But it does nothing to address the wider hurt that the Christian community has experienced. Yes, some ministers of various churches have signed a letter of acceptance of the on-air apology, but those same ministers do not speak for all denominations or individual Christians such as myself.
Attachment C
Extracts of Licensee’s response and submission
Extract of Licensee response to the complainant dated 25 October 2019:
We write in response to your complaint regarding “The Kyle and Jackie O Show” on KIIS 106.5 (Program). We understand you have raised concerns regarding certain comments made by Kyle Sandilands (Comments).
At the outset, we unreservedly apologise for the offence caused by the Comments as it is certainly not ARN’s intention to upset its listeners. ARN takes very seriously its obligations as a broadcaster and to the community and acknowledges that the matters you have raised are inherently sensitive. We understand from your correspondence that you have been offended by the Comments, and ARN sincerely regrets that one of its programs has had this effect.
We wish to assure you that ARN does not endorse or condone the Comments expressed by Mr Sandilands, which were his own expression and not an expression of the views or values of ARN. ARN proudly employs several hundred staff across Australia of diverse religious denominations and is disappointed by the Comments made. Much of the daily work of the company and its radio stations is spent reaching communities and engaging with listeners of all religious, cultural and ethnic backgrounds, and the Comments do not in any way reflect the attitudes or mandate of its people, or the company itself.
Nevertheless, ARN takes full responsibility for the Comments made and took a number of immediate steps to address them, including to promptly remove the Comments and any related material from its social media accounts and to immediately issue a statement from Mr Sandilands which stated: “I’m sorry if I offended anyone with my comments. Everyone is entitled to their own religious beliefs and I’m fully supportive of that right.” ARN also issued an apology in the following terms: “ARN recognises that the content was not appropriate for distribution and it was removed immediately. We unreservedly apologise for any offence that may have been caused”.
At 6.00 am on 30 September 2019, being the first opportunity after the Comments had been made upon returning to the Program after a scheduled break, Mr Sandilands gave a lengthy, sincere on-air apology to all the people that he had offended. In the apology, Mr Sandilands recognised that “it was a hugely bad decision”, said that he understood he had “upset a lot of people” and was sorry for what he had said. His co-host Jackie O also apologised for her involvement. The full apology was replayed at 8.40 am to ensure that it was broadcast to the program’s widest audience, and also posted on KIIS 106.5’s website and social media platforms as well as widely covered and republished by other media outlets for a broad circulation.
ARN acknowledges that the offence you have experienced as a result of the Comments cannot be undone or taken back. However, we hope that the steps taken to rectify the public record of this matter go some way to reassuring you that ARN recognises the reasons for your concerns, and requires its presenters and staff to conduct themselves in a respectful manner at all times, and to adopt an inclusive approach. As a commercial radio broadcaster, the material ARN broadcasts is regulated by the Commercial Radio Code of Practice and we will be taking further steps to ensure that we are compliant with the Code. All staff involved in the Program have been informed that they are to ensure that any material they publish complies with ARN’s regulatory obligations with respect to religious tolerance and these matters have been raised directly with senior management, the supervising producers of The Kyle and Jackie O Show, as well as Mr Sandilands himself and his co-presenters.

Mr Sandilands himself has since received a number of calls from the public regarding the Comments and has reached out to religious leaders of both the Christian and Muslim faith. On the day that his apology was made on air, ARN received a joint statement from prominent Christian and Muslim leaders accepting the apology and to “extend a hand of friendship to Kyle Sandilands for the way he addressed the issue this morning and for his sincere apology” (reproduced below). ARN has received overwhelmingly positive feedback regarding the apology and we encourage you to visit the KIIS 106.5 website to view the apology in full at: https://www.kiis1065.com.au/entertainment/i-am-sorry-kyle-issues-an-apology-on-air/. 
We hope that this information helps to address your concerns. Your complaint has been the subject of careful consideration. The incident itself has been a catalyst for introspection and re-evaluation as to how ARN can better improve its interactions with not only our listeners, but the wider community upon whom we acknowledge our actions can have a serious impact. We again sincerely apologise for the offence caused by the Comments, and we reiterate our regret that you have had cause to object to material broadcast by ARN.
Thank you for taking the time to raise these matters with ARN and we hope that the steps we have taken to raise your concerns with senior management and program staff can provide some comfort and go some way to addressing your concerns. Please feel free to contact us again if you feel we have not addressed your concerns, and if you are not satisfied with this response, it is open to you to refer the matter to the Australian Communications and Media Authority.
JOINT STATEMENT BY CHRISTIAN AND MUSLIM LEADERS
30 September 2019
This morning, Kyle Sandilands unambiguously and fully apologised for his remarks about the Blessed Virgin Mary. His co-host Jackie O […] also apologised. In addition, an apology was received yesterday from the management of the radio station, KIIS 1065.
Both the Christian and Muslim faith leaders accept the apology and extend a hand of friendship to Kyle Sandilands for the way he addressed the issue this morning and for his sincere apology.
Based on the firm belief in divine love, mercy, and forgiveness, expressed both in the Holy Bible and the Holy Quran, we are confident that the faithful, who were hurt and who gathered peacefully and prayerfully outside the radio station, will likewise accept the tendered apologies and forgive, without any shadow of continuing resentment, in a spirit of peace and reconciliation.
We all seek to build peace and harmony in our multicultural society, based on mutual respect of beliefs and religious freedom. We hope that this unfortunate incident will be a step towards a more considerate and respectful dialogue.
Signatories:
[…]
Extract of Licensee’s submission to the ACMA dated 24 January 2020:
Introduction 
[bookmark: _Hlk39071262]ARN regrets the offense outlined in [the] complaint. It is never the intention to offend any member of our audience, however the process of broadcasting contemporary content to a broad audience means that this may be unavoidable from time to time. As noted in the ACMA’s guidance paper Investigation concepts - Decency, classification and harm and offence: 
“There is content that may be unacceptable to individuals depending on personal taste and preferences. The community understands that not everyone has the same tastes and values. Accordingly, there is some content that may be broadcast in certain circumstances, even though some members of the community could consider it to be distasteful or unacceptable”.[footnoteRef:3]   [3:  ACMA, Investigation concepts Decency, classification, and harm and offence, July 2018, p.5.] 

[bookmark: _Hlk39071127]On this occasion, the material broadcast was regrettable in that it clearly caused some controversy amongst parts of the community and was the subject of considerable social media interest and media coverage. However, we do not believe that, properly construed, the Segment constitutes a contravention of clauses 2.1.4 or 2.2 of the Code.
The Segment was not such as to meet the high thresholds set out in clause 2.1.4 or 2.2 of the Code. There is little to no evidence to suggest that the contemporaneous audience of the Segment was offended by the broadcast, and the Segment itself does not give rise to a breach for the following reasons: 
· Any breach under the Code must be limited to the broadcast of the live audio Segment on 18 September. There is evidence to suggest that the complaints received, and the ensuing controversy, did not in fact relate to the live audio broadcast but related to a later online video of the Segment. In previous instances where the Licensee has broadcast controversial or unpopular material, there is usually an immediate reaction via the Code complaints process. In this case, not a single complaint was lodged with the Licensee on the date of the broadcast. Instead, nearly all complaints to the Licensee were received 48 hours later - after the posting of video footage of the Segment online (Online Video) and widespread social media interest and media coverage relating to the Online Video. As the Code specifically excludes website material, it would be inappropriate for the ACMA to make a breach finding on the basis of the Online Video, or complaints arising from the Online Video. 
· Kyle Sandilands is known for his strong views and colourful vernacular. His comments are to be taken with an acknowledgement that his views may be exaggerated or amplified for deliberate effect and may not be representative of the general public - but are in keeping with the understood format of the Program. The audience knows to expect content and language that may be stronger than in ordinary parlance. Accordingly, the proper context of the Segment is that Mr Sandilands is a prominent media personality who engages in a known form of entertainment. There is broad community demand for this form of entertainment and a number of radio programs that meet this demand. As it happens, Mr Sandilands’ program has been the highest rating FM breakfast program in Sydney over a long period. The audience has ‘signed up’ for, and indeed expects, entertainment of this nature. This is the relevant context in which to consider all aspects of the broadcast. Mr Sandilands’ known manner of delivery and strident expression must not be taken out of the context of the Program or confused for a contravention of the Code. One cannot divorce the broadcast from its context for the purpose of elevating its significance. 
· The ACMA’s consideration of the broadcast should not be influenced by the fact that there has been a controversy. Putting aside that the controversy has almost entirely related to the Online Video (which is not covered by the Code), the public reaction as expressed through the media or though the complainants in this matter, is not a useful proxy for the views and sensitivities of the general community. Equally, the volume of complaints received by the Licensee (or the ACMA) is not a reliable indication that the broader community was offended where there has been widespread media reporting and an active campaign appealing for complaints to be made to the Licensee. In such cases, the level of public outcry may instead signify the ability of well-organised community groups to motivate complainants, rather than suggest that the general community has been offended. In this way, the controversy surrounding a particular broadcast may be an artifice which is to be accorded little weight. 
Indeed, the Attorney General, Christian Porter in discussing the matter in light of the Government’s draft Religious Discrimination Bill has rejected calls for sanctions to be placed on Mr Sandilands for the comments made and has indicated that: 
"The religious discrimination bill … is not designed to protect people from hearing inflammatory things from FM shock jocks - that type of protection would start to look like a law against blasphemy, which would be a big step backwards for free speech."[footnoteRef:4]  [4:  https://www.smh.com.au/politics/federal/attorney-general-says-religious-discrimination-laws-not-intended-to-block-out-blasphemy-20190926-p52v48.html. ] 

This does not mean however that ARN agrees with or condones the statements made by Mr Sandilands in the Segment, or that we do not regret the Segment– only that the Segment does not meet either of the respective tests for clauses 2.1.4 and 2.2 of the Code which require particular thresholds to be met. 
Indeed, ARN’s position since the incident has been to ensure that the Segment was comprehensively addressed in its subsequent communications to the public. Both ARN and Mr Sandilands issued immediate media statements apologising for the Segment on 20 September 2019. An unprecedented 8 minute on-air apology was subsequently provided by Mr Sandilands and his co-hosts on Monday 30 September 2019 at the first available opportunity (at the opening of the Program after a return from the intervening survey break) to clarify the intention of his statements and to apologise to those who had been offended. The apology was then replayed at 8.40 am to ensure it was broadcast to the Program’s peak audience and published to the KIIS 106.5 website for a broader distribution. A copy of apology remains available on the website: https://www.kiis1065.com.au/entertainment/i-am-sorry-kyle-issues-an-apology-on-air/. ARN has also directly apologised to multiple complainants who have contacted the Licensee directly. 
The matter has also been the subject of close consideration by senior management. There has been a recognition that material of this nature requires careful treatment and that matters relating to religion are inherently sensitive and can invoke strong community sentiment. Content production processes have been reviewed accordingly to prevent the reoccurrence of similar segments. 
As noted in ARN’s response to [the complainant], ARN proudly employs several hundred staff across Australia of diverse religious denomination. Much of the daily work of the company and its radio stations is spent reaching communities and engaging with listeners of all religious, cultural and ethnic backgrounds. The Segment did not, and does not, reflect the attitudes or mandate of ARN or its staff and the steps taken are intended to ensure ARN’s values are not misrepresented in the future. 
The Segment
The Segment was broadcast on Wednesday 18 September 2019 as part of the regular KIIS 106.5 breakfast program. As part of the ARN social media production team’s ordinary daily processes, filmed video extracts from studio footage of the Program are selected for same-day publication to KIIS 106.5’s related social media platforms, such as Facebook and Instagram. The Segment was not selected for publication on 18 September 2019.
No new content was created from the Program on 19 September 2019 as Mr Sandilands was ill. As a result, on 19 September, material from the previous morning’s Program was recalled and video footage of the Segment from 18 September was subsequently published to several KIIS social media platforms at approximately 4.30 pm. At that stage, no complaints had been received in relation to the live audio broadcast of 18 September.
Following this, negative comments were received online in response to the video footage of the Segment posted on 19 September (Online Video) and a decision was taken to remove the Online Video shortly afterward. All copies of the Online Video were removed from ARN’s official social media channels by 8.00 pm that evening, however ARN is aware that unauthorised copies of the Online Video later appeared on Catholic and Christian affiliated Facebook accounts where the Online Video received a substantial number of views.[footnoteRef:5] The Online Video was also widely reported and redistributed by third party media outlets in the days following its initial publication. [5:  see for example: [link to a webpage providing a copy of part of the broadcast]. ] 

Complaints received by the Licensee
ARN received a number of complaints in relation to the Segment. A review of the complaints received suggests that a considerable proportion were from complainants that had viewed the Online Video after widespread media reporting and social media interest rather than having listened to the live Segment as broadcast on 18 September. Many complaints appear to have been coordinated complaints made as a result of appeals made via social media to voice concerns regarding the Segment. A number of complainants indicated that they had not heard or seen the Segment at all.
The following table shows the timing and proportionate breakdown of all complaints received.
Table 1: Breakdown of complaints received by the Licensee
	Date of receipt (and time)
	Complaints (%)
	Chronology of events

	Wednesday 18 September
2019
	nil
	Date of live broadcast of the Segment

	7.30pm to midnight, Thursday 19 September 2019
	5%
	Date of posting of the Online Video onto Licensee’s social media

	Friday 20 September 2019
	20%
	Media coverage and third-party social media re-publication of the Online Video

	Saturday 21 September 2019
	10%
	

	Sunday 22 September 2019
	3%
	

	Monday 23 September 2019
	20%
	

	After 23 September 2019
	42%
	


An analysis of the chronology suggests that the complaints received were almost wholly in response to republished versions of the Online Video that appeared on third party media outlets or a number of individual social media accounts that had obtained unauthorised reproductions of the Online Video, rather than by any of the audience members of the live Segment broadcast on 18 September. As noted earlier, no complaints were lodged in response to the live broadcast on 18 September. The first complaint made was at 7.31 pm on 19 September, after the posting of the Online Video. A small proportion of complaints (5%) were made that evening in response to the posting of the Online Video, and the majority of complaints were received following social media interest and media coverage on and from 20 September after the removal of the Online Video from the Licensee’s online platforms.
A large number of complaints, 97%[footnoteRef:6], were not able to accurately specify the date of the broadcast of the Segment, with many complainants, 68%[footnoteRef:7] indicating the date of broadcast incorrectly as being 19 or 20 September. A further 27%[footnoteRef:8] incorrectly specified the date as being after 21 September. Only 3%[footnoteRef:9] of complaints specified the correct date of the Segment’s broadcast. [6:  97% of all electronic complaints lodged through the official Code complaints portal which requires complainants to enter a stated date of broadcast. Electronic portal complaints comprised the greatest proportion of complaints received (81%).]  [7:  68% of all electronic complaints lodged through the official Code complaints portal. ]  [8:  27% of all electronic complaints lodged through the official Code complaints portal.]  [9:  3% of all complaints lodged through the official complaints portal.] 

As the ACMA is aware, clause 10.9 of the Code expressly excludes complaints made as a result of content accessed via a Licensee’s website or social media.[footnoteRef:10] The above analysis suggests, however, that a large proportion of complainants viewed the Online Video, either while it was briefly posted to KIIS 106.5 social media between 4.30pm and 8pm on 19 September, or more likely, while it was shared to multiple third-party social media accounts and via third party media outlets. [10:  Clause 10.9 provides that: “Complaints that relate to any content that was not accessed via a broadcast by the Licensee – such as content accessed through the Licensee’s website or social media – are not valid Code Complaints”.] 

Because the Online Video was not posted until 19 September, many complainants may have assumed that the broadcast had also occurred on 19 September – but had not in fact listened to the Segment and were not a part of the audience of the Program on 18 September. This is consistent with information showing that a substantial number of complainants (21%[footnoteRef:11]) were not in the Program’s licence area, listing their addresses in other States and Territories, as well as a significant proportion of complainants (27%[footnoteRef:12]) referring in their complaints to accessing the Segment via the ‘internet’.[footnoteRef:13] [11:  21% of all complaints lodged by post or through the official complaints portal.]  [12:  27% of all complaints lodged through the official complaints portal.]  [13:  Noting that electronic portal complaints request complainants to indicate how they accessed the broadcast by a) radio b) internet c) digital radio or d) other.] 

As the Code specifically excludes website material, it would be inappropriate for the ACMA to make a breach finding on the basis of the Online Video, or complaints arising from the Online Video. A breach under the Code must be limited to the broadcast of the live audio Segment on 18 September.
Based on the information available, it is highly likely that the majority of complainants are not regular listeners of the Program. The broadcast of radio content is inherently temporary. It stands to reason that the majority of complainants who were offended by the live Segment would have complained to the licensee at a time close to or around its broadcast. It would be unusual for people who are upset by a broadcast to wait to express their concerns, and the complaints process usually provides immediate feedback about unpopular material. Yet in this case no complaints were received on 18 September in response to the live broadcast and the majority of complaints were received 48 hours later.
ARN is also aware that a number of social media posts provided descriptions of the Segment and encouraged complaints to be made to the Licensee. For example, comments posted to [a Christian] Facebook page encouraged people to lodge a formal complaint and provided a weblink to ARN’s complaints portal.[footnoteRef:14] Many social media accounts contained vitriolic posts seeking Mr Sandilands’ dismissal, and in some cases violent threats directed at Mr Sandilands. A change.org petition page was circulated via social media calling for Mr Sandilands to be dismissed. Several Facebook posts invited people to stage a protest at ARN’s Sydney offices on 23 September, and again on 30 September to confront Mr Sandilands in person. [14:  See [link to Facebook page].] 

A considerable number of social media posts and complaints referenced the high profile controversy relating to the treatment of [a high profile person], whose contract had been terminated […] for making comments linked to his religious beliefs that were considered to target the LGBQTI community, and conveyed a sense of inequity for the censorship of his views and a purported double standard that would be evident if Mr Sandilands was not also dismissed. A number of complainants suggested that their interests were being neglected compared with the interests of the LGBQTI community, and complained that had Mr Sandilands directed his comments at the LGBQTI community there would have been a vastly different outcome.
The ACMA has previously acknowledged that while it may note the public reaction about a particular broadcast, this observation is not determinative as it is not a Code matter.[footnoteRef:15] In the circumstances of this matter, ARN submits that the ACMA’s interpretation of the public reaction to the Segment must be tempered by a number of considerations: [15:  ACMA, Investigation concepts Decency, classification, and harm and offence, July 2018, p.47.] 

· The views and concerns expressed by complainants in this matter may not be representative of the views of the general community, particularly where social media can act as a driver of coordinated complaints to amplify the concerns of a particular section of the community.
· Media representations of a particular matter can sometimes be skewed towards, and unfairly promote the views of a loud minority.
· The volume of complaints received may not reliably indicate that the broader community was offended where there has been widespread media reporting or an active campaign appealing for complaints to be made. The volume of complaints may instead signify the ability of well-organised community groups to motivate complainants.
· The concerns expressed by complainants may not be solely a result of the material complained [about], and may be driven by a pre-existing sense of inequity in their treatment or the treatment of others that they identify with.
Put another way, the Segment may be the occasion of the identified concerns but that does not necessarily mean it was the reason.
Clause 2.2 of the Code – Appropriate tests and thresholds
Clause 2.2 of the Code requires a consideration of generally accepted or prevailing standards of decency. The ACMA has acknowledged on previous occasions that the provision sets a high bar:
“[a] program does not offend standards of decency, in the sense contemplated by the Codes, if it simply has ‘shock value’ or has the effect of making one cringe or feel uncomfortable”.[footnoteRef:16]  [16:  Investigation Report 2928 (The Kyle and Jackie O Show).] 

Certain subjects may also be inherently sensitive however the Code does not preclude their discussion simply because they are by their nature sensitive.[footnoteRef:17] As the ACMA has previously suggested: [17:  In Investigation Report 2848, the ACMA observed that: “it is important to distinguish between an exchange of ideas and disagreement on talk-back radio from speech which may offend generally accepted standards of decency…. [a] radio presenter may well introduce material or comments that are challenging and confronting. The discomfort this may give rise to among listeners and the wider community does not in and of itself constitute the offending of generally accepted standards of decency.”] 

“...the average listener recognises that standards of decency are not hard and fast, either over time or across all sections of the community. In particular, he or she may accept that some material that he or she would consider indecent would not be so judged by some sections of the community, and he or she may be prepared to accept the right of those groups, up to a point, have such material broadcast in programs to which they listen.”[footnoteRef:18] [18:  Investigation Report 2266 (The Kyle and Jackie O Show)] 

This is precisely the case here.
While ARN accepts that the Segment offended some people in the community, it did not reach the required threshold of offending generally accepted standards of decency to constitute a breach of clause 2.2 of the Code. The “reasonable listener”[footnoteRef:19] and the broader community understand that there is some content that may be broadcast in certain circumstances, even though others may consider it to be distasteful or inappropriate. The Code allows broadcasters to decide if material that some individuals may find inappropriate is nonetheless appropriate in the specific program context.[footnoteRef:20] [19:  Courts have considered an ‘ordinary reasonable’ listener to be: “A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.”]  [20:  ACMA, Investigation concepts Decency, classification, and harm and offence, July 2018, p.10.] 

In this regard the ACMA has previously acknowledged that:
“[w]hen assessing radio programs against the decency code provisions … the audience of the relevant program is one important contextual consideration”[footnoteRef:21] [21:  ACMA, Investigation concepts Decency, classification, and harm and offence, July 2018, p.16.] 

and furthermore,
“the requirement in the decency provision of the Code to consider the “demographic characteristics of the audience” allows broadcasters to direct particular content to audiences that choose to listen to the particular program, with an awareness and expectation of the likely content to which they will be exposed”.[footnoteRef:22] [22:  Ibid p.33.] 

In ARN’s submission, it is imperative that the ACMA consider the Segment in its proper context and against the audience of the Program itself. In the circumstances of this matter, while ARN accepts that there were some parts of the community that were offended by the Segment, there is little to no evidence to suggest that the listeners of the Segment were offended by the material broadcast.
In fact, the listeners of the Program are far more likely to closely approximate the views and sensibility of the general population than that of the complainants in this matter. The listeners of the Program greatly outnumber the number of complaints received by the Licensee and are more likely to reflect a cross-section of the views of the broader community than those of the complainants in this matter.
Clause 2.2 of the Code – Program context, format and audience
Regular listeners of the Kyle and Jackie O Show are accustomed to the presentation of the Program in which the hosts employ a conversational and informal style to convey the aspects and themes of the particular issues discussed. Topics traversed are intended to be communicated in a personal manner, as though listeners are participating in a conversation with the hosts. No topic is “off limits” so long as it is within the parameters of the Code. The type of language employed by the hosts may also include some coarse language that is ordinarily reserved for private conversation but is in keeping with the expectations of the Program’s audience.
The ACMA has previously acknowledged that the reputation of a presenter and the audience’s familiarity with a presenter’s style is relevant to audience expectations, and is a moderating factor to be taken into account when considering clause 2.2 of the Code:
 “[w]here a presenter is well-known for a particular style, potentially offensive material may be more acceptable to listeners accustomed to that style”.[footnoteRef:23] [23:  Investigation concepts – Decency, classification and harm and offence, July 2018 pp. 42, 45.] 

Mr Sandilands himself is known for his strong views and his comments are to be taken by listeners with an acknowledgement that his views are not always representative of the general public. Certainly, his turn of phrase and manner of delivery are recognised as being unique in the radio industry. In some cases, his views may be exaggerated or amplified for deliberate effect or entertainment value, and his strident expression can be the source of misapprehension if taken out of context of the Program itself. Those that are unaccustomed to the ordinary format of the Program and who are not the general audience for the Program may not have the necessary context in which to interpret his particular style of presentation or vernacular. On occasion, Mr Sandilands may be considered to be irreverent or rude, but that is not a breach of the Code.[footnoteRef:24] [24:  See for example Investigation Report 2068 (The Sunday Roast) in which the ACMA found “In light of the nature of the program it is considered that the regular listeners of The Sunday Roast would be aware of the controversial nature of the program and accept its style of blunt and sometimes rude commentary as being part of this presentation style.”] 

Similarly, the use of coarse language in Mr Sandilands’ vernacular may appear more impactful if taken outside of the Program context. Regular listeners of the Program are accustomed to infrequent coarse language in his delivery. For example the use of the phrase “dumb as dog-shit” in the Segment may seem confronting to persons who are unaccustomed to Mr Sandilands’ frequent use of colloquialisms, but its impact is greatly diminished if contextualised against the regular use of colourful phrases often used by Mr Sandilands. Regular listeners would also be aware that Mr Sandilands does use that phrase from time to time and that the use of that phrase was not used aggressively or with any venom directed towards any particular individual or group, whereas newcomers to the Program are likely to give the phrase a heightened meaning that is not justified by the editorial context.[footnoteRef:25] [25:  It is worth noting that ARN employs a trained classifier to censor content that is unsuitable under the Code and the Program Censor did not consider it necessary to censor the comments during the live broadcast.] 

The format of the Program also means that Mr Sandilands’ views are often moderated by his co-presenters who provide a counterbalance to his point of view. The dynamic of the Program is such that he often plays “devil’s advocate”, however his viewpoint is often challenged by his co-presenters, and his viewpoints are to be interpreted in this context. This co-presentation format means that the Program often relies upon the articulation of differing opinions as a point of interest, allowing stronger opinions to be presented by Mr Sandilands, but with overall balance achieved by including several presenters with countervailing views. His opinions are to be interpreted against this context – the views presented by Mr Sandilands are not unchallengeable or infallible, and certainly not presented as incontrovertible fact.
Clause 2.2 of the Code – Freedom of speech and limitations on censorship
No doubt, the ACMA is aware that the Segment has invited robust debate about the limits of freedom of speech and that this is a relevant consideration in this matter. A number of posts and other commentary have been published about the matter which demonstrate that there are a range of complex and countervailing views to that of the complainants in this matter, and there are certainly some that believe that people of faith do not require protection from expressions that may merely offend or upset their religious sensibilities.[footnoteRef:26] As noted already the Attorney General Christian Porter has discussed the Segment and rejected calls for Mr Sandilands to face sanctions for his comments.[footnoteRef:27] [26:  See for example: https://www.smh.com.au/politics/federal/if-only-we-listened-to-the-poor-as-much-as-we-listen-to-religious-people-20191003-p52x8n.html. ]  [27:  https://www.smh.com.au/politics/federal/attorney-general-says-religious-discrimination-laws-not-intended-to-block-out-blasphemy-20190926-p52v48.html. ] 

ARN appreciates that freedom of speech is not absolute and that there are limits, for example where content is deeply derogatory and conveyed in a vitriolic or aggressive tone. However, certain debates and certain topics can be sensitive or confronting for some without offending recognised standards of decency. It remains important to distinguish comments or material that may be challenging and confronting, and perhaps even rude or coarse, from a sustained vitriolic attack on a class of persons regarding their religion.
By all means, the Code should protect people from hate speech but religious beliefs must be open to debate, and even ridicule, if justified by the context. To do otherwise may be a form of censorship, and as noted by the Attorney General “a big step backwards for free speech”.
Clause 2.1.4 of the Code – Appropriate tests and thresholds
An assessment of the Segment by reference to clause 2.1.4 of the Code requires a similar consideration of the Program’s context, and necessarily includes the tenor and tone of Mr Sandilands’ comments. Viewed in its entirety and in context, ARN does not consider that the Segment breaches the requisite threshold in clause 2.1.4 of “likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule, of any person or group of persons because of…religion”.
Relevantly, Mr Sandilands’ comments did not convey “hatred”, “serious contempt”, or “severe ridicule” within the scope of the Code, nor were his comments made in a hostile manner designed to make serious comment or invoke hatred or revulsion against a group of persons on the basis of their religion. The delivery of his comments was clearly done for entertainment purposes, to point out a perceived factual inconsistency in a biblical story, rather than to rouse hostility in persons of Christian, Catholic or Muslim belief or any other religious belief. In fact, the issues raised are an open area of debate and interaction on the topics of atheism, agnosticism and comparative religions.
The Program is principally broadcast for entertainment purposes and Mr Sandilands’ style of presentation is designed for entertainment – not for serious commentary or analysis. The Program is not a news and current affairs program; it is not a program in which facts are exchanged in order to set agendas or to sway thinking about politicised issues […]. As part of the format of the program, Mr Sandilands’ style of delivery is characterised by hyperbole. It is not to be taken literally or be confused for vilification.
The ACMA’s previous considerations of clause 2.1.4 acknowledge that the inclusion of the term ‘hatred’, and the adjectives ‘serious’ and ‘severe’ contemplates the incitement of a very strong reaction in the listener. It is not sufficient that the broadcast induces a mild or even a strong response.[footnoteRef:28] [28:  See for example, Investigation Report BI-441 (The Alan Jones Breakfast Show).] 

Common principles can be drawn from tests for religious vilification that exist in some States and Territories and reflect the language of clause 2.1.4 of the Code. In Catch the Fire Ministries Inc v Islamic Council of Victoria Inc [2006] VSCA 284 (the Catch the Fire Case), the Court confirmed that the threshold for contravening the vilification provision in the Racial and Religious Tolerance Act 2001 (VIC) is high - the alleged conduct must incite 'extreme responses'. Conduct that is merely critical, offensive or insulting will not amount to unlawful vilification.
The ACMA must also consider whether a reasonable person would have understood that they were being urged, stimulated or encouraged by the content to share or maintain feelings of hatred, serious contempt or severe ridicule against people of religious conviction because of their religion. In Sunol v Collier (No 2) [2012] NSWCA 44 and the Catch the Fire Case it was said that this means “rouse, to stimulate, to urge, to spur on, to stir up, to animate” or to “command, request, propose, advise or encourage.” As explained by Justice of Appeal Nettle in the Catch the Fire Case:
“[T]he question … is not whether the conduct offends a group of persons but whether it incites hatred or other relevant emotion of or towards that group of persons. Things might well be said of a group of persons which would be deeply offensive to those persons and yet do nothing to encourage hatred or other relevant emotion of or towards those persons”.
In Fletcher v Salvation Army [2005] VCAT 1523, VCAT interpreted the word 'incites' to include conduct that 'inflames' or 'sets alight' [5]. It noted:
“The key word is 'incites'. In its context, this does not mean 'causes'. Rather it carries the connotation of 'inflame' or 'set alight'. The section is not concerned with conduct that provokes thought; it is directed at conduct that is likely to generate strong and negative passions in the ordinary person. An example of such passions would be where persons are so moved that violence might result”.
Accordingly, the test to be applied is an objective one. The outcome does not depend upon the reaction of the person making the complaint, or the persons referred to in the Segment. It is to be judged from the perspective of a reasonable person, not by “a person peculiarly susceptive to being roused to enmity”[footnoteRef:29] or a person who is “avid for scandal”[footnoteRef:30]. It is not of utility to apply the standards of a person that may have actively sought to be offended, or of a loud minority that has a predisposition to being scandalised. [29:  Australian Broadcasting Tribunal, Inquiry into Broadcasts by Ron Casey (1989) 3BR 351.]  [30:  Australian Courts have considered an “ordinary reasonable” viewer or listener to be: “A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs”. See for example, Channel Seven Perth Pty Limited v Australian Communications and Media Authority [2014] FCA 669.] 

In ARN’s submission, the Segment was not such as to meet the high threshold of inciting or urging the emotions of hatred, contempt or ridicule about people of religion. The Segment plainly lacks the call to action, that is demonstrative of the element of incitement. The comments made by Mr Sandilands in the Segment were an expression of his opinion, rather than an appeal to the listeners to share his viewpoint.
It is also clear that the public policy underpinning the Code is to prevent attacks on persons or groups of persons for their religious conviction that are designed to invoke a similar response in others. While ARN accepts that Mr Sandilands’ comments were ill-judged and ultimately offensive to some – they lack the necessary element of incitement or provocation that is required by the Code.
As noted above, Mr Sandilands is known for his strong views, which may be exaggerated for entertainment purposes. His comments in relation to the Virgin Mary were not an incitement to listeners, but were an expression of his opinion. They were not made in an aggressive manner, or said to provoke others to share his views or to incite a derogation of people of Christian, Catholic or Muslim belief or other religious belief. The words were not addressed to the public at large and in no respect encouraged the public at large to adopt any perspective, or to take any action. They were merely a statement of his opinion – stridently expressed (in his usual style) but not in any way an incitement of hatred toward, revulsion of, serious contempt for, or severe ridicule of persons on the ground of religious conviction within the meaning of clause 2.1.4 of the Code.
Clause 2.5 of the Code – reasonable and good faith presentations
During its long tenure as the breakfast program on KIIS 1065, the hosts of the Program have discussed a range of matters that may affect the community, including domestic violence, mental illness, marriage equality and gender equality to mention only a few. These are all topics about which there may be a range of potential views, and about which conversations should be encouraged, even though they may be sensitive subjects and may trigger emotive responses. The particular discussion that took place in the Segment in relation to the Virgin Mary should not be taboo because it runs against the beliefs of certain religions. There is a place for discussion about religion and how it intersects with scientific fact. It shouldn’t be taboo to say that the virgin birth of Jesus is a belief that is contradicted by science, or that a woman cannot be impregnated in the absence of intercourse.
Reasonable listeners should also understand that ARN is a media entity. Like any other media entity, ARN will from time to time broadcast commentary that may be unpopular or divisive. It is important that the media has the freedom to ventilate issues that may stimulate robust debate. Such discussions may be uncomfortable or confronting, but the inherent role of the media is to discuss topical and sometimes controversial issues that are of interest to others without unduly sanitising those issues. In this context, it is impossible to broadcast content that is universally liked.
Although the Program is not a news or current affairs program, there is still a significant public interest in the discussion of topics of concern in the community in other formats, including in a manner that is palatable to an audience that has not actively sought out current affairs content. While the delivery of current affairs commentary and analysis is a role traditionally occupied by news programs or by ARN’s AM talkback radio competitors, there is still a role for programs like the Kyle and Jackie O Show to contribute to public discussion, and to raise important topics of concern to the community. The presentation of robust debate is an important function and duty of the media in any format.
Accordingly, the broadcast of the discussion in the Segment was an act done reasonably and in good faith both in the course of a discussion of a matter of public interest, and for the purposes within the scope of clause 2.5 of the Code.
Demographics of the Program audience
The ACMA has requested information about the audience of the relevant Program and the demographic characteristics of that audience. This information is set out in Annexure A.
ARN is aware that in previous investigations, the ACMA has found that some broadcast material, though likely to cause offence to some listeners, would not cause offence to people with the demographic characteristics of the program’s audience.[footnoteRef:31] For example in Investigation Report 2132, the ACMA found that the broadcast of strong language was not in breach because the regular listeners of the program were adults who were likely to be familiar with the type of content broadcast on that program: [31:  Investigation report 2132 (The Kyle and Jackie O Show), Investigation Report 2194 Triple M’s Porn Star competition.] 

“[g]iven the likely characteristics of the audience of the licensee’s service, it is unlikely that the content of the broadcast complained about, would have offended the audience [of that service]”.
The Program’s weekly listenership skews younger than the general Sydney population. However, other than the demographic characteristic of age, the characteristics of the audience of the Program broadly mimic that of the general population. The audience is broadly composed of both married, de facto and single people spread across all socio-economic areas of Sydney, with different education levels, occupations, and religious beliefs (see Annexure A).
In ARN’s submission, the demographic information of the Program audience suggests that the audience of the Program includes the cross-section of views that would be ordinarily present in the broader community and is a useful proxy for the views of the general public. There is nothing to suggest that the views and sensibilities of the Program audience does not represent those of an ordinary reasonable listener, or that their response (or lack of response) to the Program is atypical of the broader community.
Steps taken by ARN
While we recognise that the Licensee cannot take back the comments made or expunge the offence suffered by the complainants, the matter has been treated extremely seriously and has been the subject of careful evaluation.
As noted earlier, a sincere on-air apology was provided on 30 September 2019 by Mr Sandilands. The apology was both replayed at 8.40 am and republished to the Licensee’s online platforms to ensure that it was distributed to a wide audience. On the day that Mr Sandilands’ apology was made on air, ARN received a joint statement from prominent Christian and Muslim leaders accepting the apology and to “extend a hand of friendship to Kyle Sandilands for the way he addressed the issue this morning and for his sincere apology”.
Each and every complaint filed with the Licensee was provided with a substantive response despite a number being ineligible Code complaints […]. In doing so, ARN sought to apologise directly to each and every individual that claimed to be affected by the broadcast or its later republication.
A number of further steps have been taken to ensure that the matter has been comprehensively reviewed and that all staff involved in the Program continue to observe their obligations under the Code. The matter has been discussed with Mr Sandilands himself. All Program production staff have been addressed by senior management in relation to the matter, and appropriate censorship and approval processes have been reviewed and reinforced.
While we do not consider the Segment to be a contravention of the Code, we certainly do not wish to broadcast material that offends or distresses any part of the community. The incident itself has been a catalyst for introspection and re-evaluation as to how ARN can improve its interactions with not only our listeners, but the broader community upon whom we acknowledge our actions can have a significant impact.
Extract of licensee’s submissions to the ACMA dated 5 June 2020:
We understand the Authority has made a preliminary non-breach finding regarding clause 2.1.4 and a preliminary breach finding regarding clause 2.2 of the Commercial Radio Code of Practice (Code).
ARN agrees with the ACMA’s preliminary view regarding clause 2.1.4 of the Code, but respectfully requests that the Authority reconsider its preliminary conclusions regarding clause 2.2 of the Code.
ARN has previously made detailed submissions on the contextual matters upon which the comments made by Mr Sandilands are to be interpreted, including the weight to be accorded to the specific audience criteria set out in clause 2.2. In ARN’s opinion, more regard should be given to these contextual matters in the ACMA’s analysis of the matter.
ARN does not dispute that the segment broadcast on 18 September (Segment) had the capacity to offend some members of the public. However, it remains ARN’s position that clause 2.2 of the Code compels a consideration of the particular audience of the program itself. That audience may have differing sensitivities or tolerances for offense to the general population and is the appropriate standard to be applied.
[…]
In ARN’s submission, the specific circumstances of this matter warrant a reconsideration of the Authority’s preliminary breach finding. There is little to no evidence to suggest that the contemporaneous audience of the Segment was offended by the broadcast. Any adverse finding made by the ACMA must be based on logically probative evidence that is consistent with the stated intention and meaning of the Code.
[…]
ARN’s comments on the standard to be applied by clause 2.2 of the Code
Clause 2.2 of the Code states as follows:
2.2	Program content must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant Program. [Our Emphasis]
The framing of the clause requires adequate weight to be given to the perspectives or standards of the Segment’s audience with its particular demographic characteristics, separate to that of the perspectives or expectations of the wider public. In effect, the Code requires two considerations to be made in conjunction, being:
a)	whether the program content in isolation might offend generally accepted standards of decency (Consideration 1); and
b)	whether the demographic characteristics of the audience of the relevant program acts to mitigate or counterbalance the program content that might otherwise be considered to offend generally accepted standards of decency (Consideration 2).
Under clause 2.2 of the Code, the ACMA is obliged to consider whether the Segment offends the standards held by a group with the demographic characteristics of the program audience. The ‘ordinary reasonable listener’ test judged by reference to the general public is to be qualified by the ‘demographic characteristic’ test of the specific audience itself, in order to find the standard applicable in each instance. The standards of the wider group of people is not intended to be used as the sole or even predominant test.[footnoteRef:32] [32:  For example, the ACMA has previously found that some broadcast material, though likely to cause offence to some listeners, would not cause offence to people with the demographic characteristics of the program’s audience in order to make no breach finding. See Investigation report 2132 (The Kyle and Jackie O Show) and Investigation Report 2194 Triple M’s Porn Star competition in which the ACMA found that: “[g]iven the likely characteristics of the audience of the licensee’s service, it is unlikely that the content of the broadcast complained about, would have offended the audience [of that service]”.] 

In ARN’s view, the second limb of clause 2.2 of the Code (i.e. Consideration 2) acts as a significant mitigating factor that not only is to be taken into account when considering the relevant content, but taken into account as a determinative contextual issue that should be elevated above other contextual considerations. Relevantly, the clause does not provide a list of criteria to counterbalance the assessment of what may offend generally accepted standards of decency, but instead refers to a singular mitigating factor. This suggests that it is to be accorded considerable weight in the balance of considerations to be applied to any matter being considered in accordance with clause 2.2 of the Code.
The ACMA has stated in its preliminary reasons in this matter that:
“while 2.2 of the Code requires the ACMA to ‘have regard to’ the demographic characteristics of the audience of the relevant program, it does not confine the ACMA to considering only the standards prevailing within that subset, or core audience”.
ARN agrees that there may be a range of contextual factors that need to be considered in this matter, many of which were the subject of its earlier submission to the ACMA (including for example the well-known opinionated manner of delivery of Mr Sandilands with which his audience is familiar). However, the stated intention of clause 2.2 is that that there needs to be significant weight accorded to those with the demographic characteristics of the core audience of the program. This includes their expectations and perspectives in relation to the Segment, and more broadly, the program itself.
In the circumstances of this matter, while ARN accepts that there were some parts of the community that were offended by the Segment, there is no robust evidence to suggest that the audience of the Segment was itself offended by the broadcast. ARN has supplied extensive evidence to suggest that there was little to no offense suffered by the program’s audience, but that the offense arose from others who viewed studio footage of the Segment published online. 
[…]
As an administrative decision-maker, the ACMA should only make an adverse finding where there is logically probative evidence to support the making of such a finding, and any such finding needs to be at least on the balance of probabilities. ARN has provided detailed evidence and analysis of the complaints received to suggest that there was no offense suffered by the audience of the program. However, the ACMA has not referred to any countervailing evidence to refute the assertions made or the evidence provided.
Instead, it is apparent that the ACMA has relied enormously on its consideration of the first limb (i.e. Consideration 1) of the Code. In its preliminary reasons, the ACMA provides 18 paragraphs of discussion underneath the heading “In light of the above, did the material offend against any generally accepted standards of decency” which relates to Consideration 1. In contrast, only 3 paragraphs are provided in the ACMAs discussion of “What are the demographic characteristics of the audience?”, of which one of the paragraphs is a reproduced paragraph taken from ARN’s earlier submission.
No mention is made of Consideration 2 in the ACMA’s conclusory analysis at page 10 of the preliminary reasons:
“[i]n deciding whether a breach has occurred, the ACMA will consider whether material offends against generally accepted standards to such an extent that it is unsuitable for broadcast. In this case, the ACMA considers that to criticise people’s intelligence because of their religious beliefs, on-air, and in a manner that is excessively derisive, did not meet the expectations of contemporary broadcast material in Australia. Having regard to the foregoing, the ACMA finds that the content did not meet generally accepted standards of decency. Accordingly, the ACMA’s preliminary view is that the licensee breached 2.2 of the Code.” [our emphasis]
It is reasonable to assume from the above that the ACMA has in fact applied the ‘ordinary reasonable’ listener test as the standard and has used the standard of that wider group of people as the predominant test.
In ARN’s opinion, if the ACMA is to consider only the ‘ordinary reasonable listener’ test in isolation, without sufficient regard to the ‘demographic characteristic’ test that is imported into the language of clause 2.2 as the sole mitigating factor, there is likely to be a miscarriage of the effect of the clause. ARN respectfully submits that failing to take account of the ‘demographic characteristic’ test is contrary to the clear intention of the clause and may amount to an incorrect interpretation of the Code.
[…]
Notwithstanding the above, we urge the ACMA to reconsider its preliminary breach finding on the basis of the submissions provided. The evidence supplied by ARN in its earlier submission supports a conclusion that the audience of the broadcast itself was not offended by the Segment. While ARN acknowledges that the comments made by Mr Sandilands offended a not insubstantial number of individuals in the community, it is not clear from its preliminary reasons that the ACMA has applied the appropriate test in clause 2.2 of the Code which necessitates a consideration of “the demographic characteristics of the audience of the relevant program” above any other contextual fact.
In addition, any breach under the Code must be limited to the broadcast of the live audio Segment on 18 September.
[…]
Transcript of on-air apology
[Not included in this report]

Attachment D
Relevant Code provisions
Incite hatred, severe ridicule because of religion
2. 	Material not suitable for broadcast
2.1. 	A Licensee must not broadcast a Program which in all of the circumstances:
		[…]		
2.1.4.	is likely to incite in a reasonable listener, hatred against, or serious contempt for, or severe ridicule of, any person or group of persons because of age, ethnicity, nationality, race, gender, sexual preferences, religion, transgender status or disability; 
[…]
2.5.		Nothing in 2.1 and 2.4 prevents a Licensee from broadcasting a Program of the kind or kinds referred to in those provisions if the material is presented:
2.5.1.	reasonably and in good faith for academic, artistic (including comedy or satire), religious instruction, scientific or research purposes, or discussion or debate about any act or matter in the public interest; or
2.5.2.	in the course of a broadcast of a fair report of, or fair comment on, a matter of public interest.
Decency 
2.2. Program content must not offend generally accepted standards of decency (for example, through the use of unjustified language), having regard to the demographic characteristics of the audience of the relevant Program.
The ACMA’s process for assessing compliance
[bookmark: _Hlk19602273]The ordinary reasonable listener test
When assessing content, the ACMA considers the meaning conveyed by the material that is the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ listener.
Australian courts have considered an ‘ordinary reasonable’ listener to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:33] [33:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the Code.
Complaint and submissions
The investigation has taken into account the complaint (extracts at Attachment B) and submissions from the broadcaster (extracts at Attachment C). Other sources are identified in throughout the report where relevant.
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