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	Licensee [Service]
	Queensland Television Ltd. [Nine]

	Finding
	Breach of clause 3.3.1 for program [accuracy and fairness]
No breach of clause 3.4.1 for program [impartiality]
Breach of clause 3.3.1 for program promotion [accuracy and fairness] taking into consideration clause 3.6
Breach of clause 3.4.1 for program promotion [impartiality] taking into consideration clause 3.6

	Relevant code
	Commercial Television Industry Code of Practice 2015 (revised 2018) (the Code)

	Broadcasts
	Nine News and program promotions for Nine News

	Dates of broadcasts
	[bookmark: _Hlk31968891]23 and 24 May 2019

	Date Finalised
	7 February 2020

	Type of service
	Commercial—television

	Attachments

	A - extracts of the complaint 
B - extracts of the licensee’s submissions 
C - relevant code provisions and the ACMA’s assessment process 





Background
In September 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into broadcasts of Nine News and program promotions for Nine News. 
The ACMA received a complaint alleging that a Nine News report about an Australian-made firearm and the promotions for the report were inaccurate and lacked impartiality.
The Program 
The broadcast of Nine News on 24 May 2019 (the program) included an introduction, a mid-program teaser and a two-minute news report (the report) about the Wedgetail WT 15 pistol variant, which was described in the report as the WT 15-01. 
The licensee made submissions about the introduction and the mid-program teaser on the basis that they were program promotions. Program Promotion under section 8 of the Code is described as material broadcast by a Licensee within a program break or between programs.
As neither the introduction nor the mid-program teaser were broadcast within a ‘program break’ or ‘between programs’ the ACMA considers that they formed part of the program and has assessed them accordingly. 
The introduction
The three second introduction referred to the report, showing images of people holding the WT 15-01, firing a rifle, and an animation illustrating how the WT 15-01 fires. The voice-over stated:
The high-powered deadly weapon Queenslanders are fighting to own.
The mid-program teaser
The 13 second mid-program teaser featured two studio presenters and a number of images of the WT 15-01. One presenter stated that the WT 15-01:
Looks like a machine gun, fires like a machine gun and it can kill […]
Captions displayed on screen below the images read:
Special Investigation
Weapon looks and shoots like a machine gun. 
Why is it legal to own in Queensland?
The report
[bookmark: _Hlk22806184]The report outlined a dispute, which was being heard before the Queensland Civil and Administrative Tribunal, between people who had purchased the WT 15-01 and Queensland Police. The dispute arose because the WT 15-01, originally classified as a ‘Category H’ handgun and legally available to sports shooters, was later re-classified by Queensland Police as a ‘Category D’ semi-automatic rifle, restricted to professional shooters. As a result, those who had legally purchased the WT 15-01 were no longer legally entitled to own the weapon and were challenging the decision by Queensland Police to confiscate the weapons without compensation.
Issue 1: Accuracy in the program
Finding
The ACMA’s finding is that the licensee breached clause 3.3.1 of the Code. 
Reasons 
In assessing compliance with clause 3.3.1, the ACMA generally considers:
· What does the material convey to the ordinary reasonable viewer? 
· Was the material factual in character? 
· If so, did it convey a material fact or facts in the context of the relevant report?
· If so, was the factual material accurate? 
The considerations the ACMA uses in assessing whether broadcast material is factual are set out at Attachment C.
The ACMA’s investigation has focussed on the accuracy of the statements contained in the introduction and mid-program teaser that the WT 15-01:
· is a ‘deadly weapon’ and ‘it can kill’
· ‘looks like a machine gun, fires like a machine gun’
1.1 ‘deadly weapon’ and ‘it can kill’
[bookmark: _Hlk22651624]The complaint was that the program misrepresented ‘legitimately owned firearms’, when none had ‘ever been used in a crime of any kind in Queensland’. 
What does the material convey to the ordinary reasonable viewer?
Although some viewers may have understood the phrase ‘deadly weapon’ to mean that the WT 15-01 had been used to kill, the ACMA considers that the ordinary reasonable viewer would have understood the phrase to refer to the fact that the WT 15-01, being a firearm, is capable of killing.
Likewise, the ACMA considers that the ordinary reasonable viewer would have understood the phrase ‘it can kill’ to be a reference to the capability of the WT 15-01, being a firearm, that could kill. 
Was the material factual in character? 
The ACMA considers that assertions about the WT 15-01’s ability to kill were factual in character. They were specific, unequivocal and capable of independent verification.
If so, did it convey a material fact or facts in the context of the relevant report?
The ACMA considers that the report about the classification of the WT 15-01 as either a ‘Category D’ or ‘Category H’ weapon had an overall theme of public safety, gun control and the rights of firearm owners. The ACMA considers that both firearm categories mentioned in the report, include weapons capable of killing. Therefore, the factual assertion that the WT 15-01 is a ‘deadly weapon’ is a material factual assertion.
If so, were the material facts accurate?
The ACMA notes the complainant’s assertion that the WT 15-01 has not been used in any violent crime in Queensland, but it nevertheless is a firearm that is undoubtedly capable of being used to kill.  Accordingly, the ACMA considers that the relevant material fact that was conveyed was accurate.
1.2 ‘looks like a machine gun, fires like a machine gun’
The complaint was that the WT 15-01 was incorrectly described as being like a machine gun.
What does the material convey to the ordinary reasonable viewer?
[bookmark: _Hlk27585034]The term ‘machine gun’ can be used to refer to weapons that come in a range of shapes and sizes but the ACMA understands that machine guns are defined by their ability to deliver a rapid and continuous fire of bullets as long as the firer keeps pressure on the trigger,[footnoteRef:2] rather than by their appearance. However, the ACMA acknowledges that from popular culture, the ordinary reasonable viewer may visualise a ‘machine gun’ to be a weapon similar to an AK-47 with features such as a large magazine protruding from the bottom of the weapon.  [2:  https://www.macquariedictionary.com.au/features/word/search/?search_word_type=Dictionary&word=Machine+Gun accessed 23 October 2019] 

The ACMA considers that the ordinary reasonable viewer would construe the phrase ‘fires like a machine gun’ to mean that the WT 15-01 fires continuously and rapidly for as long as the trigger is pressed in the same way a machine gun fires.
After being made aware of the ACMA’s initial views on the matter, the licensee submitted that:  
the ACMA's reasoning appears to rely on the fundamental premise that the ordinary reasonable viewer would understand the distinctive feature of a 'machine gun' to be its capacity to fire bullets continuously so long as the trigger is pressed, as opposed to a 'semi-automatic weapon' being one that automatically loads bullets, but only fires one bullet each time the trigger is pulled. Nine submits that drawing this distinction requires a degree of technical understanding about the operation of various classes and sub-classes of firearms that is unlikely to be innate to the ordinary reasonable viewer.
The ACMA acknowledges that the ordinary reasonable viewer would not have a technical understanding about the characteristics of various classes of firearms. However, the ACMA considers that the ordinary reasonable viewer would have a basic understanding of firearms, which would include an awareness that machine guns are firearms that fire a continuous and rapid steam of bullets, and that it is that characteristic that distinguishes machine guns from guns that fire one bullet when the trigger is pulled.
Was the material factual in character? 
The statement ‘looks like a machine gun’
As noted above, machine guns are not defined by their appearance and can exist in a range of shapes and sizes. Consequently, the ACMA considers that although the statement ‘looks like a machine gun’ may be understood to refer to some common characteristics, it lacks specificity, is equivocal and therefore is not factual in nature.
The statement ‘fires like a machine gun’
As a machine gun is defined by its ability to fire continuously and rapidly when the trigger is pressed, the statement ‘fires like a machine gun’ is specific, unequivocal and capable of independent verification and is therefore factual in character.
If so, did it convey a material fact or facts in the context of the relevant report?
The report was about a dispute associated with the reclassification of the WT 15-01, which reduced the availability of the firearm to a restricted group of people. The firing capacity of a firearm is a determinant in its classification. Therefore, the factual assertion that the WT 15-01 ‘fires like a machine gun’ was a material fact in the context of the report.
After being made aware of the ACMA’s initial views on the matter, the licensee submitted that the firing capacity of the WT 15-01 was not a material fact:
the reclassification dispute covered by the Report was not about the firing capacity of the Firearm (ie the number of shots fired per trigger pull), but rather was the overall length of the Firearm - specifically, the length of its barrel leading to its classification as a pistol.
The ACMA acknowledges that the report was primarily about the reclassification of the WT 15-01 from being categorised as a handgun, on the basis of its barrel length. However, the report was also concerned with wider weapons classification issues, indicated by a verbal reference to the weapon being reclassified in Category D (the category for semi-automatic rifles) and comments by a representative of Gun Control Australia regarding the WT 15-01’s availability as a dangerous weapon.
The ACMA further notes that the context of the report includes the introduction and mid-program teaser. By stating in the mid-program teaser that the WT 15-01 ‘shoots like a machine gun’ and asking ‘why is it legal to own in Queensland’, the presenters framed the report as one concerned with the legal availability of a gun that fires like a machine gun. This framing, along with the relationship between firing capacity and classification referred to above, made factual statements about the firing capacity of the WT 15-01 material factual statements within the context of the report.
[bookmark: _Hlk27577345]If so, were the material facts accurate?
The WT 15-01 is capable of semi-automatic fire. A semi-automatic firearm is one which loads automatically after each shot but fires only one bullet for each pull of the trigger.[footnoteRef:3]  [3: https://www.macquariedictionary.com.au/features/word/search/?search_word_type=Dictionary&word=semiautomatic] 

As a machine gun fires continuously as long as the shooter keeps pressure on the trigger, it fires differently and at a much faster rate than a semi-automatic weapon such as the WT 15-01, which requires the shooter to squeeze the trigger each time a round is fired.
The licensee submitted that it relied on Queensland Police documents which it provided to the ACMA that likened the WT 15-01 to a ‘machine gun’. The Queensland police documents do not provide a clear statement to the effect that the WT 15-01 is like a machine gun. The ACMA notes that the documents, which are focused on the categorisation of the WT 15-01 as a semi-automatic weapon, make no reference to the WT 15-01 being capable of automatic fire.
For these reasons, the ACMA considers that the statement that the WT 15-01, ‘fires like a machine gun’, was inaccurate.
Accordingly, the ACMA finds that in broadcasting the statement, ‘fires like a machine gun’, the licensee breached clause 3.3.1 of the Code.
Issue 2: Impartiality of the program
Finding
The ACMA finds that the licensee did not breach clause 3.4.1 of the Code. 
Reasons
Subclause 3.4.1(a) requires news to be presented fairly and impartially. The impartiality requirement means that news must be presented in such a way that one side of an issue is not unduly favoured over another and that the program does not show prejudice or bias against a particular side. 
Achieving fairness and impartiality requires a broadcaster to present material in a way which avoids conveying a prejudgement or giving effect to the preferences of the reporter or presenter, who play key roles in setting the tone of the report, through their style and choice of language.
A news report that presents a perspective that is opposed by a particular person or group is not inherently partial. Whether a breach of the Code has occurred will depend on the theme of the news report, the range of perspectives that were presented or sought to be presented in relation to that theme, the overall presentation of the story and the circumstances in which the report was prepared and broadcast. 
When a news report investigates matters of public interest and concern, care in framing is important, particularly where a report makes strong claims in relation to potentially sensitive matters.
The licensee submitted: 
The Report included comments from both gun owners and supporters of gun control as they provided their perspectives on the classification and legality of the Firearm. On this basis, Nine submits that the Report contained comments on a controversial issue and the Report itself did not express any preference for either perspective, but rather objectively presented the material as part of a fair report on a matter of public interest.
The introduction and mid-program teaser conveyed a judgement that the WT 15-01 should be more restrictively classified, using phrases such as ‘high powered deadly weapon’, and ‘it can kill so why is it perfectly legal for Queenslanders to own one’. However, the report, which was considerably longer than the introduction and mid-program teaser, featured a tone that was measured and neutral.
The report outlined the classification dispute relating to the WT 15-01 and included a statement from a representative of Firearm Owners United who explained that he believed the WT 15-01 was a pistol and not a rifle because of the length of its barrel. The report also included a statement by a representative of Gun Control Australia that WT 15-01s are ‘very dangerous weapons and this one in particular has been based on an assault rifle that’s been used in massacres across America’. The report also contained a statement from a lawyer who explained that she believed that it would be fair for purchasers of the WT 15-01 to be compensated.
While the program introduction and mid-program teaser appeared to indicate a position supporting the stricter classification of the WT 15-01, this was balanced by the report, which offered a range of perspectives, including those supporting that of the gun owners. 
In the context of the entire program, the ACMA considers that the licensee provided a fair and impartial view of the issues, offering a range of perspectives from firearm owners and gun control advocates. 
Accordingly, the ACMA finds that the licensee did not breach subclause 3.4.1(a) of the Code. 
The program promotion
The licensee advised the ACMA that four separate program promotions for Nine News that referred to the report were broadcast on 23 and 24 May 2019. The ACMA assessed one of those program promotions (the promotion) that contained all the matters raised by the complainant. The promotion is referred to in the licensee’s submissions as promotion (b) and was broadcast on 23 May 2019 and on 24 May 2019.
The promotion ran for 18 seconds with approximately 12 seconds focussing on the WT 15-01. It featured video footage of a man holding a firearm, four separate men shooting firearms, and an animated sequence illustrating how the WT 15-01 fires. A voice-over stated:
It looks like a machine gun; it shoots like a machine gun; it kills like a machine gun and Queenslanders can own one. Why is this murder weapon available in Queensland?
On-screen captions read:
Looks like a machine gun
Shoots like a machine gun
Kills like a machine gun
Queenslanders can own one
Issue 3: Accuracy of the promotion
Finding
The ACMA finds that the licensee breached clause 3.3.1 by presenting material facts inaccurately in the promotion.
Reasons
Clause 3.6.1 applies clause 3 to program promotions for news and current affairs programs, so far as compliance with the substantive provision is reasonable, and also having regard to the brevity of the promotion.  Accordingly, clause 3.3.1, which sets out the requirements in relation to accuracy, will apply to the promotion subject to clause 3.6.1. To assess the accuracy of a promotion under clause 3.3.1, the ACMA considers: 
· What did the material convey to the ordinary reasonable viewer? 
· Was the material factual in character? 
· [bookmark: _Hlk26955735]If so, did it convey a material fact or facts in the context of the promotion?
· If so, was the factual material accurate?
If the material is material that would breach clause 3.3.1, the ACMA then considers:
· [bookmark: _Hlk27581675]Having regard to the brevity of the program promotion, was compliance with clause 3.3.1 reasonable in the circumstances?
The ACMA’s investigation has focused on the accuracy of the statements featured in the promotion that referred to the WT 15-01:
·  ‘it looks like a machine gun, it shoots like a machine gun, it kills like a machine gun’
· ‘this murder weapon’
3.1 [bookmark: _Hlk26865354]‘it looks like a machine gun, it shoots like a machine gun, it kills like a machine gun’
What does the material convey to the ordinary reasonable viewer?
The statement ‘it looks like a machine gun’
The first phrase in the statement – ‘it looks like a machine gun’ – is accompanied by video of a man holding a large rifle in front of the camera. At the same time, the words ‘it looks like a machine gun’ appear on the screen. The footage then cuts to a man firing a fully automatic, military-style weapon at a firing range, with the text remaining on-screen. 
The licensee submitted:
[…] it was neither inaccurate nor unfair for the Promotions to make verbal and visual references to long-barrelled weapons such as machine guns 
While long barrels are features of some machine guns, they are also a feature of some semi-automatic weapons and rifles more generally. The ACMA considers that the ordinary reasonable viewer would not consider the phrase ‘it looks like a machine gun’ to simply mean that the WT 15-01 is a gun that has a long barrel, although as discussed above in relation to the program, from popular culture, the ordinary reasonable viewer may visualise a ‘machine gun’ to be a weapon similar to an AK-47 with features such as a large magazine protruding from the bottom of the weapon. 
The statement ‘it shoots like a machine gun’
The following voice-over phrase, ‘it shoots like a machine gun’, was accompanied by video of a man shooting bullets rapidly and continuously from a fully automatic, military-style weapon. The words ‘shoots like a machine gun’ appeared as text as the gun was firing. The ACMA considers that the ordinary reasonable viewer would construe the voice-over phrase to mean that the WT 15-01 had similar firing capabilities to the automatic weapon shown. 

The statement ‘it kills like a machine gun’
The voice-over then followed with the phrase – ‘it kills like a machine gun’. This was accompanied by on-screen text ‘kills like a machine gun’ and two short video clips, one of a man firing a semi-automatic rifle and the other a fully automatic rifle. The ACMA considers that despite one of the clips appearing to show a semi-automatic weapon, the combination of voice-over and vision of a fully automatic weapon, conveyed to the ordinary reasonable viewer that the WT 15-01 could cause fatalities at the same rate as a ‘machine gun’.
In their further submissions the licensee stated:
Nine contends that as all firearms (including the Firearm and 'machine guns') are capable of killing and it is not inaccurate to state that the Firearm 'kills like a machine gun' because both weapons cause death in the same way.
The ACMA does not agree. The promotion made a clear comparison between the WT 15-01 and a ‘machine gun’ in the way that they kill. Consequently, the ACMA believes the ordinary reasonable viewer would construe the statement to mean that both can kill at the same rate rather than simply to mean, in very general terms, that both guns can kill because all guns can kill.
When taken as a whole and in combination with the rhetorical question, ‘why is this murder weapon available in Queensland?’, the ACMA considers that the three phrases conveyed to the ordinary reasonable viewer that the WT 15-01 is functionally similar to a fully automatic weapon, and the availability of it is not restricted in the way it should be in Queensland.
Was the material factual in character? 
The statement ‘it looks like a machine gun’
In the promotion, the statement, ‘it looks like a machine gun’ is accompanied by video footage of various firearms. This provides additional context to the statement. However, as noted under Issue 1.2, machine guns are defined by their ability to deliver a rapid and continuous fire of bullets as long as the firer keeps pressure on the trigger rather than by their appearance. Consequently, despite the assistance of the visual in the promotion, the ACMA does not consider the statement that alludes to something that ‘looks like’ a ‘machine gun’ is specific enough to be considered factual in character.
The statement ‘it shoots like a machine gun’
For the reasons discussed above in relation to the program, the ACMA considers that the statement ‘it shoots like a machine gun’ is factual in character. In the context of this promotion, the specific meaning in the statement is further strengthened by the accompanying video footage.
The statement ‘it kills like a machine gun’
For the reasons discussed above in relation to the program, the ACMA considers that a statement about the WT 15-01’s capacity to kill is factual in character. The firing rate of the WT 15-01 compared to a machine gun is also a matter that is factual in character. It therefore follows that the rate at which the WT 15-01 can kill compared to the types of automatic weapons shown in the promotion would also be factual in character. Therefore, the statement is specific, unequivocal and capable of independent verification.
In combination with the accompanying images, the ACMA considers that the statements ‘it shoots like a machine gun’ and ‘it kills like a machine gun’ are factual in character.
Did the factual material convey a material fact or facts in the context of the promotion?
Although the promotion concerned a report about the reclassification and restrictions on ownership of the WT 15-01, the promotion invited viewers to consider whether the firearm should be available to the public as a weapon akin to a machine gun. In this context, factual statements that compared the WT 15-01 to automatic weapons were material.
Was the material accurate?
As noted above, the WT 15-01 is only capable of semi-automatic fire while machine guns (like the majority of those featured in the footage during the promotion) are capable of automatic fire. Therefore, the statement that the WT 15-01 ‘shoots like a machine gun’ is inaccurate.
As a machine gun is capable of automatic fire, it shoots at a significantly faster rate than a semi-automatic weapon such as the WT 15-01. Therefore, although both weapons can kill, a machine gun has the capacity to kill at a higher rate than a semi-automatic firearm. Consequently, the WT 15-01 cannot be said to ‘kill like a machine gun’. 
Based on the above discussion, the ACMA considers that material facts included in the statement were inaccurate.
Having regard to the brevity of the program promotion, was it practicable for the licensee to comply with clause 3.3.1 in the circumstances?
The ACMA acknowledges and agrees with the licensee’s submission that a program promotion ‘is only required to comply with the requirements of Section 3 as far as practicable, having regard to its brevity’. In this case, the ACMA notes the statements were brief. However, their impact was heightened by being combined with active footage of automatic weapons that reinforced the spoken words. These were further reinforced by written text that repeated the claims.  
Accordingly, the ACMA considers, having regard to the brevity of the program promotion, that it was reasonable for the licensee to ensure that the short statements about the attributes of the WT 15-01 were accurate. 
3.2 'this murder weapon’
The complainant submitted: 
Promos and news story misrepresented a legally obtainable firearm as a ‘murder weapon’ (it has never been used in a crime, or to murder anyone)
What does the material convey to the ordinary reasonable viewer?
The ACMA acknowledges that some viewers may have understood the phrase ‘this murder weapon’ to mean that the WT 15-01 has been used in committing a murder. However, the ACMA considers that the ordinary reasonable viewer would have understood the phrase to refer to the fact that any WT 15-01, being a firearm, would be capable of being used to commit murder.
Was the material factual in character? 
The ACMA considers that the assertion about the WT 15-01 being capable of being used in a murder was factual in character. It is specific, unequivocal and capable of independent verification.
Did the factual material convey a material fact or facts in the context of the promotion?
The promotion concerned a report about the classification and availability of a firearm. The promotion invited viewers to consider whether the firearm should be available to the public. In this context, a factual statement about the capacity of the WT 15-01 to be used to commit murder was material.
Was the material accurate?
The ACMA accepts the licensee’s submission that the WT 15-01, by virtue of being a firearm, would be capable of causing a fatality. Therefore, the ACMA considers the WT 15-01 would be capable of being used as a ‘murder weapon’.
Accordingly, the ACMA considers the generic description of the WT 15-01 as a murder weapon was accurate. 
Conclusion
Based on the above assessment of the two statements in the promotion, the ACMA finds that in broadcasting the first statement, taking into account clause 3.6, the licensee breached clause 3.3.1 of the Code by presenting material facts inaccurately.
Issue 4: Impartiality of the promotion
Finding
The ACMA finds that the licensee breached clause 3.4.1 because the promotion was not impartial.
Reasons
As noted above, clause 3.6.1 applies clause 3 to program promotions for news and current affairs programs, so far as compliance with the substantive provision is practicable, and also having regard to the brevity of the promotion. Relevantly, for the purposes of this aspect of the assessment, compliance is also subject to clause 3.6.2, which provides that a licensee is not required to portray all aspects or themes of a program segment in a promotion or to represent all viewpoints contained in the program. Accordingly, clause 3.4.1, which sets out the requirements in relation to impartiality, will apply to the promotion subject to clause 3.6. 
The complaint was that:
The promos for the news story were particularly concerning … as they contained none of the alleged ‘balancing’ viewpoints or information Channel Nine say were in the news story itself.
[bookmark: _Hlk27646941]As with the impartiality of the program considered above, the ACMA has considered the factors at subclause 3.4.1(a). In addition, the ACMA has taken into account the brevity of the promotion and the proviso that there is no requirement for program promotions to portray all aspects or themes of a program segment or include all viewpoints contained in the program segment.
The licensee submitted:
[…] due to their fleeting duration, it would not be practicable for the Promotions [to] present all the relevant information and context which was in fact presented in the Report.
[…] 
While images of the Firearm at the centre of the Report were not included in the promotions at paragraphs 2(a) to 2(d), Nine notes there was no requirement for such images to be included […] Moreover, it is common for program promotions not to reveal central details of a program or segment in order to entice viewers to watch the full program.
The ACMA acknowledges that there was no requirement to include footage of the WT 15-01. However, the licensee did choose to illustrate the promotion with visual material, and the footage selected emphasised automatic weapon fire when the WT 15-01 is not capable of automatic fire. There were also multiple verbal references to machine guns in the voice-over, further emphasising automatic firing capabilities. 
The choice of the words ‘murder weapon’ in the context of the phrase ‘why is this murder weapon available in Queensland?’, conveyed a sense that the WT 15-01 should be less available than was the case. 
Without any indication that the weapons featured in the promotion were not the WT 15-01 or had greater capacity than the WT 15-01, the WT 15-01 was portrayed as a weapon with significantly greater firing capacity than it has.
By selecting material that conveyed misleading information about the nature of the WT 15-01 and by using terms such as ‘kill’ and ‘murder’ to emphasise a threatening tone without referring to the dispute over the weapon’s classification, the promotion failed to present the factual material contained therein impartially.
Having regard to the brevity of the program promotion, and the proviso in clause 3.6.2, was the licensee required to comply with clause 3.4.1 in the circumstances?
The licensee submitted:
[…] the qualification contained in clause 3.6.2 of the Code does not require Program Promotions to portray all aspects or themes of a segment, nor does it require the inclusion of all viewpoints contained in the segment. 
The ACMA agrees, as noted by the licensee above and in its further submissions that it is relevant to consider whether compliance with the operative clause was reasonable, having regard to the brevity of the program promotion. The program promotion was only 12 seconds in duration. While the dispute covered in the report concerned the classification of the WT 15-01, either as a pistol or as a semi-automatic rifle, the promotion consisted of visual and verbal comparisons to more heavily restricted weapons, which the licensee described as ‘allusions to the mystery weapon’. The ACMA acknowledges the short duration of the promotion and the fact that clause 3.6.2 of the Code tempers the substantive obligation by not requiring the promotion to include all viewpoints. However, the ACMA does not consider this means it was reasonable for the licensee to avoid the core facts of the report in favour of questioning the availability of the WT 15-01 through inaccurate ‘allusions’ to ‘machine guns’ with higher firing capacity to the WT 15-01. 
Accordingly, the ACMA finds that, in broadcasting a promotion that did not present news fairly and impartially, the licensee breached clause 3.4.1 of the Code, as modified in its application by clause 3.6 of the Code.

Attachment A
Complaint 
Extracts of the Complaint to the licensee dated 24 May 2019:
[…]
We refer to a Nine News broadcast on May 24, 2019, as seen from 6pm on Channel Nine in Brisbane and elsewhere in Australia, regarding a dispute over the legality of a (presently legal, pending QCAT proceedings) self-loading firearm in Queensland known as the Wedgetail WFA-15-01.
Multiple promotions for this segment on Nine News, … during the broadcast itself, described these legally obtained self-loading firearms, owned by licensed and vetted people, as ‘looking like a machine-gun’, ‘firing like a machine-gun’, and ‘killing like a machine-gun’ and referred to it as a ‘murder weapon’.
The promotions further said they were ‘Available to Queenslanders’, with a clear implication they could be purchased over the counter in the same way one might purchase a cricket bat or a tennis racquet, when this is not true – the firearm in the story, as indeed all guns, are heavily restricted.
The promotions for the segment were an appalling insult to the approximately 200,000 licensed gun owners in Queensland and we contend it breached sections 3.3 and 3.4 of Commercial TV Code of Practice 2018, relating to accuracy and fairness in news reporting.
The promotions were inaccurate on numerous counts, including the outright lie that the gun in question looks and fires like a machine-gun; the guns mentioned in the story are incapable of full automatic fire, being self-loading and restricted to 10 shots in the magazine.
The footage promoting the news segment was misleading, using clips of fully automatic weapons (which are illegal to own in Australia), and also not in any way representative of the gun in the story. Some of these clips appeared in the story as well, in reference to the AR-15 rifle (which is also not capable of full automatic fire and is so heavily restricted as to be effectively banned in Australia).
It is extraordinarily offensive to describe legitimately owned firearms – NONE of which have ever been used in a crime of any kind in Queensland – as ‘Murder weapons’, and as Nine News is not a current affairs show, we do not consider the exemptions for these types of programmes, as described in section 3.4.3 of the Code, to apply.
[…]
Extracts of the Complaint to the ACMA dated 18 July 2019:
[…]
Promos and news story misrepresented a legally obtainable firearm as a ‘murder weapon’ (it has never been used in a crime, or to murder anyone), as ‘looking like and killing like a machine-gun’ - accompanied by footage of unrelated machine-guns being fired (the gun in the story is not capable of automatic fire, does not look like a machine-gun and could not kill like a machine-gun even if it did, due to how it functions), and implied the gun was available ‘over the counter’ to anyone who wanted one (obtaining a handgun licence in Queensland is a long process with many police background checks, permits and safe storage requirements involved). The Channel Nine response to the complaint basically dismisses our concerns, claiming they got their information from Queensland Police, which we find extraordinarily unlikely as the police know perfectly well what a machine-gun is (it is defined in legislation) and the firearm reported on in the story is very clearly not one. The promos for the news story were particularly concerning for us, as they contained none of the alleged ‘balancing’ viewpoints or information Channel Nine say were in the news story itself.
[…]
Attachment B
Licensee’s response and submissions
Extracts from the Licensee response to the complainant dated 26 June 2019:
[…]
We write […] regarding a Nine News report which was broadcast in Queensland on 24 May 2019 (the Report). We understand the substance of your complaint to be that the Report was biased in its portrayal of a firearm and gun ownership. Additionally your complaint raises concerns in relation to the Promotion of the Report, we understand your complaint to be that the Promotion inaccurately referred to the firearm as a ‘Machine Gun’ (the Promotion).
As a commercial free to air television broadcaster, the content we broadcast is regulated by the Commercial Television Industry Code of Practice 2015 (the Code). The Code sets out the requirements relating to the broadcast of news and current affairs content, with which Nine makes every effort to comply.
Relevantly, the Code states:
3.3.1	In broadcasting a news or Current Affairs Program, a Licensee must present   factual material accurately and ensure viewpoints included in the Program are not misrepresented.
…
3.4.1 In broadcasting a news Program, a Licensee must:
a) news fairly and impartially;
b) clearly distinguish the reporting of factual material from commentary and analysis.
3.4.2	Nothing in this Section 3 requires a Licensee to allocate equal time to different points of view, or to include every aspect of a person's viewpoint, nor does it preclude a critical examination of or comment on a controversial issue as part of a fair report on a matter of public interest.
In order to respond your complaint, our Compliance Department have reviewed the Report, the Code provisions referred to above, and the concerns that you have raised.
Based on our review, we have not been able to identify any factual material contained in the Report that was inaccurate. Indeed, the Report referred to information from the Queensland police when describing the firearm. Nine maintains that the Report accurately represented factual material as required by the Code.
With respect to the allegations of bias against lawful gun owners, the Report contained an analysis of the recent confiscation orders issued in Queensland, as well as using online polls to illustrate how upset the confiscation orders have left gun owners. As indicated above, the terms used in the report were obtained from Queensland Police. The Report also involved interviews with a representative of the Firearm Owners United, […], a Gun Control Australia representative, […] and a lawyer from […].
We note that the Report did not assert that opinion that suggested illegality on the part of lawful gun owners. In fact, the Report included the statements from […] that described the numerous differences between the firearm and a machine gun. Further, […] indicated that the confiscation orders where due the lack of excessive recoil which has assisted inaccuracy surrounding the Firearm.
While the Report did include a statement from […] observing that the firearms were ‘very dangerous weapons’, this was clearly indicated as being the perspective of those calling for greater gun control. This was immediately followed by a voiceover implying that it is unfair that gun owners are not being compensated for their loses as a result of the confiscation orders. This was also immediately followed by […] statement that ‘it's definitely fair if they do receive compensation from this mistake by police’.
Based on this, Nine maintains that the Report was impartial and did not suggest any impropriety on the part of lawful gun owners such as to constitute a breach of clause 3.4.2 of the Code. Additionally, having reviewed the Promotion, Nine considers that the references to the word ‘Machine gun’ constituted facts which were to be expanded within the Report. Moreover, given that the issue of firearm ownership and regulation is an important public interest issue, Nine considers that the Report was an appropriate critical examination of a controversial issue, as contemplated by clause 3.4.3 of the Code. Accordingly, we do not consider that there has been contravention of any matter covered by the Code in this instance.
[…]
Extracts from the Licensee submission to the ACMA dated 25 September 2019:
[…]
The Complaint
1. The ACMA has indicated it is investigating a complaint made by […] (the Complaint) in relation to a Nine News report which was broadcast in Queensland on 24 May 2019 (the Report). The investigation relates to both the Report itself and program promotions for the Report. The Complaint refers to ‘Multiple promotions for this segment’ across television and online platforms, the ACMA has confirmed its investigation is limited only to television broadcasts, but applies to any and all broadcasts in Queensland relating to the Report.
2. At the outset, we advise that the following content was broadcast by Nine in relation to the Report:
(a) a 'playoff' promotion was broadcast at the end of the 6pm bulletin of Nine News on 23 May 2019;
(b) a promotion for Nine News broadcast was broadcast on the evening of 23 May 2019 and on 24 May 2019;
(c) a second promotion for Nine News broadcast on 24 May 2019;
(d) a 'teaser' promotion broadcast prior to the commencement of the 6pm bulletin of Nine News;
(e) a 'teaser' opening of the 6pm bulletin of Nine News;
(f) a 'teaser' promotion broadcast during the 6pm bulletin of Nine News; and
(g) the Report.
(items at paragraphs 2(a) to 2(f) above are collectively referred to hereafter as the Promotions).
3. We understand the Complaint has raised concerns with the Report and the Promotions, particularly with respect to Nine's compliance with the Commercial Television lndustry Code of Practice 2015 (Revised 2018) (the Code). The ACMA has provided Nine with the Complaint and advised that the focus of this investigation includes, but is not limited, to the Code provisions relating to accuracy, impartiality and program promotions relating to news and current affairs. Accordingly, Nine has prepared these submissions on compliance with the Code in response to the specific allegations contained in the Complaint.
[…]
The Code Provisions
5. For the purpose of this investigation, the relevant provisions of the Code are as follows
3.3 Accuracy and fairness
3.3.1 ln broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.
3.3.2 Clause 3.3.1 applies to material facts and material representations of viewpoints only
3.4 	Impartiality
3.4.1 ln broadcasting a news Program, a Licensee must:
a) present news fairly and impartially;
b) clearly distinguish the reporting of factual material from commentary and analysis.
3.4.2 Nothing in this Section 3 requires a Licensee to allocate equal time to different points of view, or to include every aspect of a person's viewpoint nor does it preclude a critical examination of or comment a controversial issue as part of a fair report on a matter of public interest. 
3.6	Program Promotions for news and Current Affairs Programs
3.6.1 ln broadcasting a Program Promotion for a news or Current Affairs Program, a Licensee must comply with this Section 3 as far as practicable, having regard to its brevity.
3.6.2 A Licensee is not required by this clause to portray all aspects or themes of a Program or Program segment in a Program Promotion, or to represent all viewpoints contained in the Program or Program segment.
The Report
6. The Report dealt with a dispute between Queensland Police and owners of a specific firearm, the Wedgetail WT-15 pistol variant (the Firearm). The dispute related to the reclassification of the Firearm from a Category H to a Category D firearm - meaning that the Firearm could only be owned by professionals. ln reclassifying the Firearm, certain owners who had legally purchased the Firearm were no longer permitted to own it. Queensland Police had subsequently issued a number of confiscation orders to those owners of the Firearm with no associated financial compensation.
7. The Report outlined the basis of the dispute and included excerpts of interviews with representatives from various interested parties who gave their positions on the classification of the Firearm. These representatives included […] on behalf of Firearm Owners United, […] on behalf of Gun Control Australia, and […] on behalf of […] Lawyers. The Report also stated that Queensland Police had refused to comment on the matter given the dispute was also being heard before the Queensland Civil and Administrative Tribunal.
8. The Complaint contends that the Report ‘misrepresented a legally obtainable firearm as a 'murder weapon'...as 'looking like and killing like a machine-gun'... and implied the gun was available 'over the counter' to anyone who wanted one’. Additionally, the Complaint takes issue with the use of footage depicting ‘unrelated machine-guns being fired’.
9. Firstly, the Report itself did not state that the Firearm was a ‘murder weapon’. The Report only contained one reference to gun violence. This reference was from […] who, as part of outlining her opposition to the Firearm, stated ‘They're very dangerous weapons and this one in particular has been based on an assault rifle that's been used in massacres across America’. Nine maintains that when viewed in context, this statement was clearly presented as the perspective of […] in her capacity as a representative of Gun Control Australia - as reflected in the on-screen graphic which clearly displayed […] affiliation with that organisation. Accordingly, Nine is of the view that these comments were an accurate representation of […] perspective.
10. lndeed, if Nine had not include these comments from […] or omitted certain aspects of her comments, the Report would face a potential breach of the impartiality requirements in clause 3.4 of the Code, or alternatively clause 3.3.1 of the Code by misrepresenting a viewpoint included in the Program. Nine therefore submits that the inclusion of […] comments in the Report did not present the Firearm as a ‘murder weapon’ such as to constitute a breach of the accuracy provisions in the Code, but rather accurately presented […] position on the dispute being discussed.
11. With respect to the contention that the Report presented the Firearm as ‘looking like and killing like a machine-gun’, again Nine notes that the Report itself did not specifically make this assertion. Rather, the suggestion of the Firearm being akin to a machine gun or an assault rifle arose in the Report's outline of the dispute, references to documents from Queensland Police, and the comments of […]. In outlining the dispute, the Report stated, ‘ln 20l6, Queensland Police classified it [the Firearm] as a handgun due to its shorter length compared to other WT-l5 models’. Nine maintains this was an accurate statement regarding the initial classification of the Firearm as a Category H firearm and an accurate reference to other WT-15 models that are long-barrelled firearms.
12. The Report also referred to documents obtained from Queensland Police in which the police force had likened the Firearm to assault rifles such as the AR-15 and M16 families. Specifically, the Report stated, ‘But, right to information documents show after police saw a photo [of the Firearm], they found it resembled an AR-15’, a statement which was accompanied by footage of long-barrelled weapons and assault rifles. […] Nine maintains the Report was accurate in stating that police had likened the Firearm to assault rifles and weapons which can be capable of automatic fire – for example - some M16 firearms. Moreover, as indicated above, Nine submits that the statements of […] were not inaccurate insofar as she suggested the Firearm had similarities to an assault rifle. This statement is supported by the documents from Queensland Police and formed an accurate representation of her viewpoint as a representative of Gun Control Australia.
13. Nine also notes it is important to consider these aspects of the Report in the context of the Report as a whole. The Report was fundamentally concerned with a dispute between gun owners and Queensland Police as to whether the Firearm had been appropriately categorised. ln examining this dispute, the Report objectively presented the perspectives of interested parties and the basis upon which those parties held their respective views on the Firearm's classification. This inherently involved presentation of whether the parties considered the Firearm to be akin to an assault rifle or other long-barrelled guns. Nine therefore submits the statements in the Report likening the Firearm to an assault rifle were accurate, justified and clearly presented with appropriate context and attribution.
14. While the Complaint alleges further inaccuracy by asserting that the Firearm is ‘incapable of full automatic fire, being self-loading and restricted to 10 shots in the magazine’, Nine maintains that this essentially forms part of the argument being advanced by gun owners in opposition to the reclassification of the Firearm. As the classification of the Firearm is the disputed issue on which the Report is focused, Nine is of the view that such arguments do not form factual statements per se, but rather form part of the gun owner's viewpoint on this issue. Nine also notes the Report clearly indicated that the issue of the classification of the Firearm was currently being heard before the Queensland Civil and Administrative Tribunal. As such, the Report accurately informed viewers that Queensland Police had reclassified the Firearm, but this decision was not final and in fact was being challenged by gun owners.
15. ln relation to the alleged implication that ‘the gun was available 'over the counter' to anyone who wanted one’, Nine submits the Report did not make such an assertion either expressly or impliedly. The Report conveyed that the dispute was over the Firearm's classification and that despite purchasing the Firearm in accordance with permits, certain owners were now facing confiscation orders due to the reclassification of the Firearm by Queensland Police. lndeed, the Report expressly stated that the Firearm's ‘classification permitted a handful of sports shooters to legally buy it as a Category H firearm’. Having regard to this narrowed scope, Nine submits the Report did not suggest the Firearm was available to any person whatsoever, but rather accurately stated that certain sports shooters had been able to legally purchase the Firearm, though now it has been restricted to being owned by professionals.
16. Finally, Nine submits the Report contained accurate visual depictions the Firearm and that these images and footage were clearly identified to viewers as the precise weapon over which the dispute had arisen. While the Report also contained footage of other guns, Nine maintains this footage was both appropriate and accurate because it depicted the class of weapons the Firearm had been associated with by Queensland Police in the reclassification process. As such, the footage of other weaponry provided viewers with an illustration of the core issue in dispute - whether the Firearm should be classified as a pistol or whether it should be classed with weapons such as machine guns and assault rifles.
17. Moreover, Nine submits the footage of other weapons was appropriately contextualised and related to the matters being discussed. For example, the footage of other guns was used when the dispute was being outlined and reference was made to the classification distinction between the Firearm and other WT-15 models. Additionally, footage of other guns was shown during the discussion of the document at Annexure A in which the Queensland Police had likened the Firearm to AR-15 and M16 assault rifles. Given the contextualisation of this footage and the nature of the dispute being discussed in the Report, Nine maintains the footage of other guns was not inaccurate such as to constitute a breach of clause 3.3.1. To the contrary, Nine submits the footage was appropriate, justified and clearly distinguished from images and footage of the Firearm.
18. Turning to the Code's requirement for impartiality, Nine notes that the Code does not require a Licensee to allocate equal time to different points of view (clause 3.4.2). Notwithstanding this, while the Report did contain statements from […] on behalf of Gun Control Australia outlining opposition to the Firearm's classification, the Report also contained excerpts from an interview with […] on behalf of Firearm Owners United. The Report also clearly conveyed that Queensland Police had been approached for comment, but had indicated they would not comment on the matter. Nine therefore maintains a number of perspectives from representatives of a range of interested parties were included in the Report.
19. ln particular, Nine notes the Report included […] comments (and thereby the position of Firearm Owners United) on the features of the Firearm which he considered separated it from ‘machine guns’. […] also clearly stated ‘We just want a fair go’ and ‘we haven't done anything wrong’, thus demonstrating his position on the dispute with Queensland Police. Additionally, Nine draws the ACMA's attention to the comments of […] who stated ‘it's definitely fair if they [owners of the Firearm] do receive compensation from this mistake by police’. This refers to the fact that owners of the Firearm who were provided with confiscation orders had not been given any financial compensation. Nine submits this comment, in effect, also presented the position of aggrieved owners of the Firearm. ln light of the above, Nine submits the Report did comply with the impartiality requirements of the Code by including responses from all relevant parties to the dispute and presenting the material fairly and objectively.
20. Further, or in the alternative, Nine notes that the Code does permit ‘a critical examination of or comment on a controversial issue as part of a fair report on a matter of public interest’. Nine submits that the dispute covered in the Report was firmly in the public interest as it dealt with the issue of gun ownership and thereby related matters of public safety and individual liberties. The Report included comments from both gun owners and supporters of gun control as they provided their perspectives on the classification and legality of the Firearm. On this basis, Nine submits that the Report contained comments on a controversial issue and the Report itself did not express any preference for either perspective, but rather objectively presented the material as part of a fair report on a matter of public interest. Accordingly, the Report would comply with the impartiality requirements in clause 3.4.2 of the Code.
The Promotions
21. With respect to the Promotions, the Complaint contends they unfairly and inaccurately described the Firearm as ‘looking like a machine gun’, ‘firing like a machine-gun’, ‘killing like a machine-gun’, and being a ‘murder weapon’. Additionally, it is alleged the Promotions implied the Firearm was available for purchase over the counter. Finally, concerns are raised in relation to the inclusion of footage depicting ‘fully automatic weapons’ which were ‘not in any way representative of the gun in the story’.
22. The promotion specified at paragraphs 2(a) and 2(b) referred to the Report for approximately 18 seconds. These promotions contained images and footage of long-barrelled firearms with a voiceover stating, ‘it looks like a machine gun, it shoots like a machine gun, it kills like a machine gun and Queenslanders can own one. Why is this murder weapon legal in Queensland?’.
23. The promotion specified at paragraph 2(c)2(a) referred to the Report for 6 seconds. lt contained footage and images of long-barrelled firearms with a voiceover stating, 'it kills like a machine gun, the terrifying weapon Queenslanders can legally own’.
24. The promotion specified at paragraph 2(d) referred to the Report for 22 seconds. lt contained a live-cross to a reporter who provided some brief information about the Report. lt stated the upcoming Report would deal with ‘a battle growing about what was, in essence, a high-powered machine gun, but was classified in Queensland as a pistol’. The reporter also stated, ‘tonight we meet one of the owners of these weapons and hear about how they're arming themselves, preparing for a fight over a decision they say is completely unjust’. This was accompanied with footage and images of a long-barrelled firearm.
25. The promotion specified at paragraph 2(e)2(e) referred to the Report for 5 seconds. lt contained images and footage of both the Firearm and a long-barrelled firearm, and was accompanied with a voiceover stating, ‘the high-powered weapon Queenslanders are fighting to own’.
26. The promotion specified at paragraph 2(f)2(f) referred to the Report for 11 seconds. lt contained a voiceover which stated ‘it looks like a machine gun, fires like a machine gun and it can kill. So why is it perfectly legal for Queenslanders to own one?’. This was accompanied by images and footage of the Firearm as well as graphics of a long-barrelled firearm.
27. At the outset, Nine notes that under clause 3.6.1 of the Code, a Program Promotion is only required to comply with the requirements of Section 3 ‘as far as practicable, having regard to its brevity’. As such, regard must be given to the short duration of these Promotions and the information presented in them must be viewed against the information contained in the actual Report. Given the Promotions referred to the Report for between 5 and 22 seconds, it was only possible for them to provide an extremely concise amount of information on the content that would be dealt with in the upcoming Report. With these time constraints in mind, Nine submits the Promotions accurately indicated to viewers that the Report would deal with a firearm that had similarities to machine guns and that could be purchased by Queenslanders.
28. Furthermore, the qualification contained in clause 3.6.2 of the Code does not require Program Promotions to portray all aspects or themes of a segment, nor does it require the inclusion of all viewpoints contained in the segment. Based on this clause alone, Nine submits the Promotions were not required present each and every viewpoint contained in the Report, nor were they required to depict all aspects and themes which would be covered by the Report. Further, even in the absence of clause 3.6.2, Nine submits that due to their fleeting duration, it would not be practicable for the Promotions present all the relevant information and context which was in fact presented in the Report.
29. With respect to the language used in the Promotions, only two promotions specifically referred to the Firearm as a ‘murder weapon’, those being the promotions in paragraph 2(a) and 2(b), and although they did not use the words ‘murder weapon’, the promotions at 2(c) and 2(f) did include references to the Firearm being capable of causing death – ‘it kills like a machine gun’ and ‘it can kill’. The Complaint contends the Firearm has not been used to commit a crime, or to murder anyone and therefore such language and characterisation is inaccurate and unfair.
[bookmark: _Hlk22637819]30. Firstly, the statement that the Firearm has never been used to commit a crime or a murder is currently unsubstantiated assertion and thus cannot be accepted by the ACMA as a verified fact. Additionally, the mere assertion that the Firearm has not been used in a particular way does not render it inaccurate to state it can be used in a particular way. lndeed, both a machine gun and the Firearm are, by virtue of being firearms, capable of causing a fatality. Nine therefore submits these promotions were not inaccurate in stating the Firearm could kill or suggesting it could be a ‘murder weapon’. Finally, the precise purpose for which the Firearm has previously been used and the question of whether the Firearm has in fact been used to commit a crime or a murder are ultimately not material facts of either Promotions or the Report. ln these circumstances, the accuracy requirements of the Code would not be applicable by virtue of clause 3.3.2.
31. ln relation the alleged implication that the Firearm was available ‘over the counter to anyone who wanted one’, the Promotions did not expressly state or imply that every Queenslander could buy such a weapon or that it was obtainable without any restriction. The Promotions only stated that Queenslanders could legally own the weapon – ‘...Queenslanders can own one. Why is this murder weapon legal in Queensland?’, ‘the terrifying weapon Queenslanders can legally own’, and ‘So why is it perfectly legal for Queenslanders to own one?’. Nine submits it is a matter of fact that the Firearm is capable of being legally purchased and owned in Queensland. lndeed, the Report itself goes on to inform viewers that for a brief period, sports shooters could purchase the Firearm when it was classed as Category H, but now the Firearm can only be purchased by professionals given its reclassification as a Category D firearm. In either case, Nine submits it was and remains accurate for the Promotions to state that the firearm being alluded to in the Promotions could be purchased legally in Queensland.
[bookmark: _Hlk23844166]32. Finally, Nine submits it was neither inaccurate nor unfair for the Promotions to make verbal and visual references to long-barrelled weapons such as machine guns, particularly due to clause 3.6.2 of the Code. While images of the Firearm at the centre of the Report were not included in the promotions at paragraphs 2(a) to 2(d), Nine notes there was no requirement for such images to be included - 'A Licensee is not required by this clause to portray all aspects or themes of a Program or Program segment in a Program Promotion’ (clause 3.6.2). Moreover, it is common for program promotions not to reveal central details of a program or segment in order to entice viewers to watch the full program. Nine therefore submits it was not misleading for images of the Firearm to be excluded from the Promotions at paragraphs 2(a) to 2(d).
33. The Report itself was also fundamentally concerned with a dispute over the appropriate classification of the Firearm - specifically, whether it was more akin to a pistol (as argued by gun owners) or to long barrelled firearms such as machine guns or assault rifles (as argued by Queensland Police and anti-gun groups). Given the very features and capabilities of the Firearm were the subject of dispute between the parties, the Promotions' allusions to the mystery weapon in question as having similarities to a machine gun accurately presented the contention that would be elaborated on in the Report. Nine therefore submits the verbal and visual references to machine guns in the Promotions were accurate and justified given the premise of the Report.
34. The accuracy of these allusions is also further reinforced by the fact that Queensland Police have currently classed the Firearm as akin to an assault rifle (see Annexure A), a weapon which would be commonly understood by ordinary reasonable viewers as a ‘machine gun’. ln making these allusions to other guns, Nine maintains the Promotions accurately represented the current position of the Queensland Police and anti-gun groups on the style of weapons that were similar to the Firearm. ln this regard, the qualification of the accuracy and fairness requirements by clause 3.6.2 of the Code would again apply. Moreover, the full Report did state the classification of the Firearm remained in dispute and was currently being assessed by the Queensland Civil and Administrative Tribunal. With this in mind, Nine submits the specific contentions about the features and capabilities of the Firearm essentially constituted the viewpoint of gun owners on the matter in dispute. Accordingly, those assertions would not form matters of factual accuracy per se and their omission from the Promotions would not constitute a breach of the Code due to clause 3.6.2.
35. To the extent the Complaint alleges the Promotions were unfair by virtue of not including specific reference to the intricacies of the Firearm's firing capacities, Nine does note that the promotion in paragraph 2(d) did explicitly state that the Report would include comments from gun owners who considered the reclassification to be ‘completely unjust’. Notwithstanding this, Nine respectfully refers the ACMA to clause 3.6 of the Code and submits that the Promotions were not required to include these statements by virtue of their brief duration and the requirements of clause 3.6.2.
Conclusion
36. For the reasons articulated above, Nine maintains the Report did in fact adhere to the Code by accurately reporting on the classification dispute involving the Firearm and presenting the competing perspectives objectively. Nine also maintains the Promotions adhered to the accuracy and impartiality requirements of the Code, particularly noting the qualifications set out in clause 3.6. Nine therefore denies any breach of the Code in this instance.
[The licensee provided QLD police documents with these submissions. They are not included in this report.]
Extracts from the Licensee submission to the ACMA dated 17 January 2020
The ACMA's preliminary findings
1. The Findings indicate the ACMA considers:
(a) it was inaccurate for the mid-bulletin tease for the Report to state ‘it fires like a machine gun’;
(b) the statement in the Promotions that ‘it shoots like a machine gun, it kills like a machine gun’ was inaccurate; and
(c) the Promotions were impermissibly impartial because they:
(i) included verbal and visual material that depicted weapons with automatic firing capabilities, thereby suggesting the Firearm had automatic firing capabilities; and
(ii) used ‘terms such as 'kill' and 'murder' to emphasise a threatening tone without referring to the dispute over the weapon's classification’.
Accuracy in the Report
2. In finding the Report inaccurate, the ACMA's reasoning appears to rely on the fundamental premise that the ordinary reasonable viewer would understand the distinctive feature of a 'machine gun' to be its capacity to fire bullets continuously so long as the trigger is pressed, as opposed to a 'semi-automatic weapon' being one that automatically loads bullets, but only fires one bullet each time the trigger is pulled. Nine submits that drawing this distinction requires a degree of technical understanding about the operation of various classes and sub-classes of firearms that is unlikely to be innate to the ordinary reasonable viewer.
3. This fundamental premise of the ACMA's reasoning is particularly problematic in circumstances where the Findings simultaneously acknowledge and positively accept that the ordinary reasonable viewer is capable of having a somewhat conflated understanding of firearms, for example: basic features such as a firearm's physical appearance - ‘the ACMA acknowledges that from popular culture, the ordinary reasonable viewer may visualise a 'machine gun' to be a weapon similar to an AK-47 with features such as a large magazine protruding from the bottom of the weapon'.
4. If the ACMA accepts the ordinary reasonable viewer is capable of having a conflated understanding about automatic and semi-automatic firearms based on visual appearance, Nine submits the more technical distinctions between firearms (such as their precise firing mechanisms) goes beyond the understanding that the ACMA can reasonably attribute to the ordinary reasonable viewer.
5. Indeed, while the complainant may have an awareness of this technical distinction, it should be noted that the complainant is a member of […] and is therefore likely to have a significant level of technical knowledge and/or expertise about firearms. Nine submits this knowledge about precise firing capacities of firearms should not be automatically extended to the ordinary reasonable viewer.
6. Nine also contends the statement ‘it fires like a machine gun’ was not a material fact of the Report, particularly given the context of the material reclassification dispute that was the subject of the Report.
7. The Findings state ‘The report was about a dispute associated with the reclassification of the WT 15-01, which reduced the availability of the firearm to a restricted group of people. The firing capacity of a firearm is a determinant in its classification. Therefore, the factual assertion that the WT 15-01 'fires like a machine gun' was a material fact in the context of the report’.
8. Nine submits the ACMA's reasoning in the paragraph above contains a significant logical leap that is not substantiated. Simply asserting that ‘firing capacity of a firearm is a determinant in its classification’ does not support the further premise that firing capacity (ie. the number of shots fired per trigger pull) was the material consideration in the reclassification dispute over the Firearm, such that it becomes a material fact in the context of the Report. Nine notes the ACMA has provided no evidence to verify its assertion that firing capacity was a materially relevant determinant in the classification of the Firearm such as to render it a material fact of the Report for the purposes of clause 3.3.
9. Crucially, the reclassification dispute covered by the Report was not about the firing capacity of the Firearm (ie the number of shots fired per trigger pull), but rather was the overall length of the Firearm - specifically, the length of its barrel leading to its classification as a pistol. This was clearly articulated to viewers via the following aspects of the Report:
(a) the interview excerpts from […] who stated ‘the reason this is a pistol is because its got a very short barrel, it's only got a 10 inch barrel, whereas a rifle would have something like a 16, or a 20, or a 24, or even a 30 inch barrel’ and ‘the lack of excessive recoil assists in accuracy’;
(b) the voice-over which stated: ‘In 2016, Queensland Police classified it as a handgun due to its shorter length compared to other WT 15 models’; and
(c) the voice-over which stated: ‘But Right to Information documents show after police saw a photo, they found it resembled an AR-15’ - a reference to Queensland Police documents which state ‘The length of the item is of specific interest in respect to Category H’ and ‘It appears (from the images at least) that the only difference between the pistol variant and a normal AR-15 is a shortened barrel and a lack of stock’.
10. In light of the above, it is unsubstantiated to assert that firing capacity was a material fact of the Report when the material classification dispute was concerned with the length of the Firearm, as stated within the Report.
11. Given the submissions above, Nine submits the ACMA's inaccuracy finding with respect to the line ‘fires like a machine gun’ should not stand as it was not a material fact of the Report and is premised on an overly technical understanding of firearms that would not be held by the ordinary reasonable viewer.
Accuracy and Impartiality in the Promotions
12. With respect to the accuracy of the statement ‘it shoots like a machine gun, it kills like a machine gun’, Nine again relies on its submissions set out in paragraphs 2 to 11 above.
13. Nine reiterates that the Findings attribute a technical understanding of firearms (such as firing mechanisms and rates of fire) to the ordinary reasonable reader that is more appropriately attributed to a person with specialised firearms knowledge (such as the complainant). Accordingly, Nine submits the rather specific interpretations found by the ACMA about firing mechanisms and rates of fire are not necessarily indicative of what the ordinary reasonable viewer would take from the Promotions.
14. Nine also restates that the length of the Firearm's barrel was the material characteristic at issue in the reclassification dispute, thus Nine maintains it was not inaccurate for the Promotions to make verbal and visual references to long-barrelled weapons (machine guns being such weapons) in promoting the Report.
15. In relation to the statement ‘it kills like a machine gun’, the Findings state ‘although both weapons can kill, a machine gun has the capacity to kill at a higher rate than a semi-automatic firearm. Consequently, the WT 15-01 cannot be said to 'kill like a machine gun’.  Nine contends that as all firearms (including the Firearm and 'machine guns') are capable of killing and it is not inaccurate to state that the Firearm 'kills like a machine gun' because both weapons cause death in the same way. To sideline this meaning in favour of an interpretation that relies solely to the technical concept of rate of fire of particular firearms because the Promotion included footage of various long-barrelled weapons, in Nine's submission, goes beyond the ordinary meaning of the line. Such an interpretation requires reliance on specialised firearms knowledge not necessarily possessed by the ordinary reasonable viewer and ignores the likening of the Firearm to long-barrelled weapons by Queensland Police (as reflected in the documents at Annexure A of Nine's initial submissions).
16. On the issue of impartiality, Nine maintains the Promotions adhered to the requirements of clause 3.4 having regard to their tempered nature by virtue of clause 3.6 of the Code. The Promotions were brief in nature (clause 3.6.1) and were not required to ‘to portray all aspects’ of the Report or ‘to represent all viewpoints contained in’ the Report (clause 3.6.2).
17. The Findings state ‘While the ACMA acknowledges the short duration of the promotion and the fact that clause 3.6.2 of the Code tempers the substantive obligation by not requiring the promotion to include all viewpoints, the ACMA does not believe this meant it was reasonable for the licensee to avoid the core facts of the report in favour of inaccurate 'allusions’.
18. As highlighted in the above submissions pertaining to accuracy, Nine considers the verbal and visual references to long-barrelled weapons were accurately reflective of the contested issues in the classification dispute (namely the likening of the Firearm to long-barrelled weapons such as AR-15's - weapons commonly understood to be 'machine guns'). Furthermore, Nine submits the ordinary reasonable viewer would not adopt the highly technical interpretations of ‘shoot’ and ‘kill’ proposed by the Findings. Finally, as the Firearm and 'machine guns' are both inherently capable of causing death, the use of terminology such as 'murder' and 'kill' did not inaccurately or overstate the danger of the Firearm, but rather reflected the public concern that had been raised by the reclassification dispute. Nine therefore submits that the Promotions were not impermissibly impartial.
Attachment C
Relevant code provisions 
Section 3
3.3 	Accuracy and fairness
3.3.1	In broadcasting a news or Current Affairs Program, a Licensee must present factual material accurately and ensure viewpoints included in the Program are not misrepresented.
3.3.2	Clause 3.3.1 applies to material facts and material misrepresentations of viewpoints only.
3.3.3 	Licensees must make reasonable efforts to correct or clarify significant and material errors of fact that are readily apparent or have been demonstrated to the Licensee’s reasonable satisfaction in a timely manner.
[…]
3.4	Impartiality
3.4.1	In broadcasting a news Program, a Licensee must: 
a) 	present news fairly and impartially; 
b)	clearly distinguish the reporting of factual material from commentary and analysis.
3.4.2	Nothing in this Section 3 requires a Licensee to allocate equal time to different points of view, or to include every aspect of a person’s viewpoint, nor does it preclude a critical examination of or comment on a controversial issue as part of a fair report on a matter of public interest.
3.6	Program Promotions for news and Current Affairs Programs
3.6.1	In broadcasting a Program Promotion for a news or Current Affairs Program, a Licensee must comply with this Section 3 as far as practicable, having regard to its brevity.
3.6.2	A Licensee is not required by this clause to portray all aspects or themes of a Program or Program segment in a Program Promotion, or to represent all viewpoints contained in the Program or Program segment.
The Code also applies an interpretation provision:
3.1.2	Compliance with this Section 3 must be assessed taking into account all of the circumstances at the time of preparing and broadcasting the material, including:
a)	the facts known, or readily ascertainable, at that time;
b)	the context of the segment (or Program Promotion) in its entirety; and
c)	the time pressures associated with the preparation and broadcast of such programming. 

The ACMA’s assessment process 
Assessment and the ordinary reasonable viewer
When assessing content, the ACMA considers the meaning conveyed by the material, the subject of the complaint, including the natural, ordinary meaning of the language, context, tenor, tone, images and any inferences that may be drawn. This is assessed according to the understanding of an ‘ordinary reasonable’ viewer.
Australian courts have considered an ‘ordinary reasonable’ viewer to be:
A person of fair average intelligence, who is neither perverse, nor morbid or suspicious of mind, nor avid for scandal. That person does not live in an ivory tower, but can and does read between the lines in the light of that person’s general knowledge and experience of worldly affairs.[footnoteRef:4] [4:  Amalgamated Television Services Pty Limited v Marsden (1998) 43 NSWLR 158 at pp 164–167.  ] 

Once the ACMA has ascertained the meaning of the material that was broadcast, it then assesses compliance with the legislation.
ACMA considerations for determining factual content:
In practice, distinguishing between factual material and other material, such as opinion, can be a matter of fine judgement. 
The ACMA will have regard to all contextual indications (including subject, language, tenor and tone and inferences that may be drawn) in making its assessment. 
The ACMA will first look to the natural and ordinary meaning of the language used.
Factual material will usually be specific, unequivocal and capable of independent verification. 
The use of language such as ‘it seems to me’ or ‘we consider/think/believe’ will tend to indicate that the content is contestable and presented as an expression of opinion or personal judgement. However, a common sense judgement is required and the form of words introducing the relevant content is not conclusive.
Statements in the nature of predictions as to future events will rarely be characterised as factual material. 
Statements containing argumentative and exaggerated language or hyperbole will usually indicate a subjective opinion and will rarely be characterised as factual material.
The identity of the person making a statement (whether as interviewer or interviewee) will often be relevant but not determinative of whether a statement is factual material. 
Where it is clear in the broadcast that an interviewee’s account is subjective and contestable, and it is not endorsed or corroborated, their allegations will not be considered as factual assertions.
Where an interviewee’s stance is separately asserted or reinforced by the reporter or presenter, or proof of an allegation is offered so that it becomes the foundation on which a program or a critical element of the program is built, it may be considered a factual assertion.[footnoteRef:5]  [5:  See Investigation 2712 (Today Tonight broadcast on Seven on 25 July 2011); Channel Seven Adelaide Pty Limited v Australian Communications and Media Authority [2014] FCA 667.] 

Sources with expertise may be relied on more heavily than those without, in determining whether material is factual, but this will depend on:
whether the statements are merely corroborative of ‘lay’ accounts given by other interviewees 
the qualifications of the expert
whether their statements are described as opinion 
whether their statements concern past or future events[footnoteRef:6]  [6:  See Investigation 3066 (Four Corners broadcast on ABC on 23 July 2012) and Investigation 2961 (The Alan Jones    Breakfast Show broadcast on 2GB on 19 October 2012).] 

whether they are simply comments made on another person’s account of events or a separate assertion about matters within their expertise. 
[image: ]
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