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Investigation report no. BI-505
	[bookmark: ColumnTitle]Summary
	

	Licensee
	TCN Channel Nine Pty Ltd

	Station
	Nine

	Type of service
	Commercial—television

	Name of programs
	State of Origin Game 1 and State of Origin Game 2, 2019

	Dates of broadcast
	5 June 2019 and 23 June 2019 

	Date Finalised
	[bookmark: _GoBack]22 August 2019

	[bookmark: _Hlk15567110]Relevant Code
	Commercial Television Industry Code of Practice 2015 (revised in 2018)

	Finding 
	No breach of clause 3.1 of Appendix 3 [Commercials relating to Betting or Gambling during a Live Sporting Event - 5.00am to 8.30pm]
No breach of clause 3.4 of Appendix 3 [Commercials relating to Betting or Gambling during a Live Sporting Event - 8.30pm to 5.00am]


 

Background
On 3 July 2019, the Australian Communications and Media Authority (the ACMA) commenced an investigation under the Broadcasting Services Act 1992 (the BSA) into the licensee’s compliance with Appendix 3 of the Commercial Television Industry Code of Practice 2015 (revised in 2018) (the Code). Relevant code provisions are at Attachment A.
The live coverage of State of Origin Game 1 2019 (Game 1) was broadcast on Nine by TCN Channel Nine Pty Ltd (the licensee) on 5 June 2019 between approximately 8.10 pm and 10.09 pm. The coverage of State of Origin Game 2 2019 (Game 2) was broadcast on Nine by the licensee on 23 June 2019 between approximately 7.50 pm and 9.46 pm.
The ACMA investigated whether certain advertisements fell within the definition of Commercials relating to Betting or Gambling, (as defined in the Code) and if so, whether they were broadcast at prohibited times during the live coverage of Game 1 and Game 2.
The Live Sporting Events
The State of Origin is an annual series of three rugby league matches between two Australian state representative sides, the New South Wales Blues and the Queensland Maroons.
Game 1 was held on 5 June 2019 at Suncorp Stadium in Brisbane and Game 2 was held on 23 June 2019 at Optus Stadium, Perth. Game 1 and Game 2 constituted live-to-air coverage of sporting events that included Play (as defined in the Code), and are consequently, Live Sporting Events, for the purposes of the Code. 
Assessment and submissions
This investigation has taken into account the broadcasts (transcripts of extracts of which are at Attachment B) and submissions from the broadcaster (extracts at Attachment C). Other sources are identified in this report where relevant.
Issue: Broadcast of Commercials relating to Betting or Gambling during a Live Sporting Event
Finding
The ACMA finds that the licensee did not breach clause 3.1 or 3.4 of Appendix 3 to the Code.
Reasons
[bookmark: _Hlk15566159]The ACMA assessed compliance with the prohibition on Commercials relating to Betting or Gambling during the broadcast of a Live Sporting Event. Having determined that Games 1 and 2 were Live Sporting Events for the purposes of the Code, the ACMA asked the following questions: 
1. Did the advertisements fall within the definition of Commercials relating to Betting or Gambling?
· Was the content a distinct promotional reference to a gambling or betting service?
2. [bookmark: _Hlk15566094]If the advertisements are Commercials relating to Betting or Gambling, did the licensee identify the Scheduled Start of Play for the Live Sporting Event by either:
· listing the Scheduled Start of Play in the licensee’s electronic program guide (EPG) at least 24 hours prior to the broadcast of the program; or
· publishing the Scheduled Start of Play on the licensee’s website at least 24 hours prior to broadcast and notifying that time to the licensee’s EPG provider(s) at least 24 hours prior to broadcast?
3. If the licensee did not identify the Scheduled Start of Play, what time did the first program that includes the Live Sporting Event commence? 
4. Were the Commercials relating to Betting or Gambling broadcast at prohibited times during the Live Sporting Event?
For broadcasts of Live Sporting Events that commence before 8.30 pm and then continue past 8.30 pm, the rules specified in both clause 3.1 and clause 3.4 of Appendix 3 to the Code may apply. 
[bookmark: _Hlk8207387]Did the advertisements fall within the definition of Commercials relating to Betting or Gambling?
Advertisements relating to four gambling companies were broadcast during coverage of Games 1 and 2.
Were the advertisements a distinct promotional reference to a gambling or betting service?
The four gambling companies are all are all online gambling services licensed by the Northern Territory Racing Commission. They are all currently listed on the ACMA’s Register of Licensed Interactive Wagering Services. 
On the basis that the four gambling companies are all services for the placing, making, receiving or acceptance of bets, the ACMA is of the view that they are all gambling or betting services for the purposes of the definition of a Commercial relating to Betting or Gambling under Appendix 3 to the Code. 
The broadcasts of Game 1 and Game 2 contained a number of different commercials or sponsorship promotions (the advertisements) which were clearly distinct promotional references to one of the four gambling companies.  
In each case, the purpose of the advertisement was to publicise the particular gambling or betting service and induce listeners to use it. The ACMA is satisfied that the advertisements were therefore distinct promotional references to each gambling or betting service, provided respectively by the four gambling companies.
Consequently, the ACMA is of the view that each of the advertisements was a Commercial relating to Betting or Gambling for the purposes of Appendix 3 to the Code. 
If the advertisements are Commercials relating to Betting or Gambling, did the licensee identify the Scheduled Start of Play for the Live Sporting Event by either:
· listing the Scheduled Start of Play in the licensee’s electronic program guide (EPG) at least 24 hours prior to the broadcast of the program; or
· publishing the Scheduled Start of Play on the licensee’s website at least 24 hours prior to broadcast and notifying that time to the licensee’s EPG provider(s) at least 24 hours prior to broadcast? 
The licensee provided evidence that it sent an email to multiple recipients providing the ‘program guide’ more than 24 hours prior to the broadcast of Game 1 and Game 2. The program guide provided a time for ‘kick-off’ for Game 1 and Game 2. The licensee submitted this information:
… would have appeared on the EPG and in the TV Guide of Nine's www.yourtv.com.au/guide/sydney website more than 24 hours in advance.  
The ACMA notes the content at the ‘yourtv’ URL resolves to a nine.com.au webpage. The ACMA is satisfied that the licensee published the Scheduled Start of Play (identified as ‘kick-off’) on the licensee’s website, at least 24 hours prior to the broadcast of Games 1 and 2, and notified that time to the licensee’s EPG providers at least 24 hours prior to broadcast of Games 1 and 2.
Therefore, in accordance with the relevant definition in Appendix 3 to the Code, the licensee identified the Scheduled Start of Play. 
Were the Commercials relating to Betting or Gambling broadcast at prohibited times during the Live Sporting Events?
When was the Scheduled Start of Play? 
The licensee submitted that the Scheduled Start of Play, as notified to the licensee’s EPG provider and published on the licensee’s website, was 8.10 pm (AEST) for Game 1 and was 7.50 pm (AEST) for Game 2.
The Code requires Play (as defined in Appendix 3 to the Code as, inter alia, the actual run of play or active progress of the sporting event), to commence no earlier than the Scheduled Start of Play. The licensee provided evidence that the live-to-air coverage of Play was 
8.13 pm (AEST) for Game 1 and was 7.55 pm (AEST) for Game 2. The licensee provided copies of the broadcasts for Game 1 and Game 2. The start of Play in the broadcasts accords with the licensee’s submissions. 
The ACMA is satisfied that the actual start of Play for Game 1 and Game 2 commenced no earlier than the Scheduled Start of Play.
When were the Commercials relating to Betting or Gambling broadcast? 
Relevantly, clause 3.1 of Appendix 3 states that for Live Sporting Events where the Scheduled Start of Play is between 5.00 am and 8.30 pm, the broadcast of Commercials relating to Betting or Gambling is not permitted during the period beginning five minutes before the Scheduled Start of Play of the sporting event and ending five minutes after the conclusion of live-to-air coverage of Play, or 8.30 pm, whichever is sooner.
Clause 3.4 of Appendix 3 states that from 8.30 pm to 5.00 am the broadcast of Commercials relating to Betting or Gambling during a Live Sporting Event is only permitted before Play, during Scheduled Breaks, during Unscheduled Breaks and after Play.
Game 1
The licensee submitted:
Nine's records indicate that the last commercial relating to betting and gambling broadcast before kick-off was a [Gambling Company 2] commercial which was broadcast from approximately 19.59.31 until 19.59.46. 
The broadcasts provided by the licensee confirm that no Commercials relating to Betting or Gambling were broadcast during the period from 7.59.46 pm (AEST) (which was approximately 10 minutes prior to the Scheduled Start of Play (8.10 pm)) to 8.30 pm. 
The copies of the broadcasts provided by the licensee confirm that after 8.30 pm no Commercials relating to Betting or Gambling were broadcast, other than in the periods during Scheduled Breaks, during Unscheduled Breaks and after Play as permitted under the Code.
Game 2
The licensee submitted:
Nine's records indicate that the last commercial relating to betting and gambling airing before kick-off was a [Gambling Company 2] commercial which aired from 19.38.48 until 19.39.03.
The broadcasts provided by the licensee confirm that no Commercials relating to Betting or Gambling were broadcast during the period from 7.39.03pm (AEST) (which was approximately 10 minutes prior to the Scheduled Start of Play (7.50pm)) to 8.30pm. 
The broadcasts provided by the licensee confirm that after 8.30pm, no Commercials relating to Betting or Gambling were broadcast, other than in the periods during Scheduled Breaks, Unscheduled Breaks and after Play, as permitted under the Code.
Accordingly, the ACMA is of the view that: 
· no Commercials relating to Betting or Gambling were broadcast by the licensee during Game 1 or Game 2, other than as permitted under Appendix 3 of the Code; and
· as a result, the licensee did not breach clause 3.1 or clause 3.4 of Appendix 3 to the Code in relation to Game 1 or Game 2. 


Attachment A
Relevant Code provisions 
Appendix 3: Commercials relating to Betting or Gambling during a Live Sporting Event
5.00am to 8.30pm

3.1 From 5.00am to 8.30pm a Commercial relating to Betting or Gambling during the broadcast by the Licensee of a Live Sporting Event is not permitted:

from:

3.1.1 five minutes before the Scheduled Start of Play of the Live Sporting Event, where live-to-air coverage of Play commences no earlier than the Scheduled Start of Play;

3.1.2 in all other cases, five minutes before the broadcast of the first Program that includes the Live Sporting Event;
to:
3.1.3 five minutes after the conclusion of live-to-air coverage of Play by the Licensee or 8.30pm, whichever is sooner.

8.30pm to 5.00am
3.4 From 8.30pm to 5.00am a Commercial relating to Betting or Gambling during the broadcast by the Licensee of a Live Sporting Event is permitted only:
(a) before Play;
(b) during Scheduled Breaks;
(c) during Unscheduled Breaks; and
(d) after Play.
Appendix 3: Definitions
Commercial relating to Betting or Gambling means a distinct promotional reference to: 
(a) a gambling or betting service; or 
(b) a gambling or betting organisation that provides generic information about the organisation’s brand, business or services. 
A Commercial relating to Betting or Gambling does not include: 
· a commercial relating to such things as Government sanctioned lotteries, lotto, keno or competitions; 
· a commercial relating to entertainment or dining facilities at places where betting or gambling takes place, or a tourism commercial which incidentally refers to betting or gambling, provided in each case that the contents do not draw attention to betting or gambling in a manner calculated to directly promote their use; 
· a reference that is Accidental; or 
· a reference that is an Incidental Accompaniment.
Play means the period of the actual run of play or active progress of the sporting event which is the subject of a Live Sporting Event. It commences at the formal commencement of the relevant match/game, race or similar (for example, first siren, whistle, coin toss or the commencement of active play as applicable), and concludes at the formal conclusion of play (for example, final siren, whistle or the conclusion of active play) for the relevant match, game, race or similar. In respect of Long Form Live Sporting Events over multiple days and/or involving multiple concurrent matches or events, Play commences at the formal commencement of the first match, game or race or each day, and ends at the conclusion of active play of each day. 
Play includes ad hoc unscheduled breaks such as: 
• stoppages for injuries; and 
• stoppages for adjudication by third or TV umpires/referees; and 
• time outs and substitutions in games such as basketball. 
Scheduled Start of Play means the scheduled commencement of live-to-air coverage of Play as:
a) listed in the Licensee’s EPG at least 24 hours prior to the broadcast of the program; or 
b) published by the Licensee on its website at least 24 hours prior to broadcast and notified to the Licensee’s EPG provider(s) at least 24 hours prior to broadcast.


Attachment B
Relevant extracts of the broadcast of Game 1 by the licensee on 5 June 2019
	TIME (AEST)
	SUMMARY OF BROADCAST

	7.00:30 pm 
	Wide World of Sports program State of Origin 1 pre-game commentary program commences. This program included several ad breaks which included the following gambling promotional content:
· 7.09:44 – Gambling Company 2 advertisement
· 7.33:24 – Gambling Company 2 advertisement
· 7.41:35 – Gambling Company 2 advertisement
· 7.43:45 – Gambling Company 2 advertisement
· 7.48:18 – Gambling Company 2 advertisement
· 7.50:23 – Gambling Company 2 advertisement
· 7:53:22 – Gambling Company 2 advertisement
· 7:59:30 – Gambling Company 2 advertisement

	8.13 pm 
	Scheduled Start of Play

	9.01 pm
	Half-time break commences in State of Origin Game 1. This break included the following gambling promotional content:
· 9.03:12 – Gambling Company 2 advertisement
· 9.05:43 – Gambling Company 2 advertisement
· 9:11:26 – Gambling Company advertisement
· 9:13:11 – Gambling Company 3 advertisement
· 9:15:10 – Gambling Company 1 advertisement

	9.19 pm 
	Play commences in the second half of the State of Origin Game 1 

	10.09 pm 
	Play concludes in the State of Origin Game 1 and post-match programming commences 

	10.15 pm
	First ad break of post-match commentary. This break included the following gambling promotional content:
· 10.15:45 – Gambling Company 4 advertisement
· 10.18:35 – Gambling Company 3 advertisement




Relevant extracts of the broadcast of Game 2 by the licensee on 23 June 2019
	TIME (AEST)
	SUMMARY OF BROADCAST

	7.00:30 pm 

	Wide World of Sports program State of Origin 2 pre-game commentary program commences. This program included several ad breaks which included the following gambling promotional content:
· 7.08:30 – Gambling Company 2 advertisement
· 7.13:28 – Gambling Company 2 advertisement
· 7.19:45 – Gambling Company 2 advertisement
· 7.22:25 – Gambling Company 2 advertisement
· 7.27:33 – Gambling Company 2 advertisement
· 7.29:23 – Gambling Company 2 advertisement
· 7:30:01 – Gambling Company 2 advertisement
· 7:38:49 – Gambling Company 2 advertisement

	7.55 pm 
	Scheduled Start of Play

	8.43 pm
	Half-time break commences in State of Origin Game 1. This break included the following gambling promotional content:
· 8.45:00 – Gambling Company 2 advertisement
· 8:47:33 – Gambling Company 2 advertisement
· 8:55:40 – Gambling Company 3 advertisement
· 8:58:10 – Gambling Company 4 advertisement
· 9:15:10 – Gambling Company 1 advertisement

	9.01 pm 
	Play commences in the second half of the State of Origin Game 2  

	9:46 pm 
	Play concludes in the State of Origin Game 2 and post-match programming commences 

	9:52 pm
	First ad break on post-match commentary. This break included the following gambling promotional content:
· 9.54:30 – Gambling Company 1 advertisement
· 9.56:35 – Gambling Company 3 advertisement




Attachment C
Extract of licensee’s submission to the ACMA dated 30 July 2019:
[…]

1. Evidence of whether a specified time of commencement of the live coverage of play of the State of Origin Game 1 and Game 2 was notified to audiences via EPG or website at least 24 hours prior to the relevant broadcasts and, if so, what time was specified and how and where this notification was provided

EPG and TV Guide data was sent out more than week in advance of each game and would have appeared on the EPG and in the TV Guide of Nine's www.yourtv.com.aulquide/sydney website more than 24 hours in advance. ln respect of Game 1, the TV Guide and EPG listed the live-to-air coverage of Game 1 of the State of Origin, which includes play, as commencing at 19.00 and that the scheduled live-to-air coverage of Play (kick-off) commencing at 20.10. Enclosed and marked "A" is an email sent on 17 May 2019 which attaches the information for the TV Guide and EPG (relevant page of TV Guide also enclosed). [This attachment is not included in this extract]

ln respect of Game 2, the TV Guide and EPG listed the live-to-air coverage of Game 1 of the State of Origin, which includes play, as commencing at 19.00 and that scheduled live-to-air coverage of Play (kick-off) commencing at 17.50. Enclosed and marked "B" is an email sent on 6 June 2019 which attaches the information for the TV Guide and EPG (relevant page of TV Guide also enclosed). [This attachment is not included in this extract]

2. Evidence of the actual commencement of live-to-air coverage of play in Sydney of State of Origin Game 1 and 2 

Nine's records indicate that the live-to-air coverage of Game 1 of the State of Origin, which includes play, commenced at 19.00 and that live-to-air coverage of Play (kick-off) commenced at 20.13.

[…]

In relation to betting and gambling commercials placed on 5 June 2019, Nine's records indicate that the last commercial relating to betting and gambling broadcast before kick-off was a [Gambling Company 2] commercial which was broadcast from approximately 19.59.31 until 19.59.46. Nine's records indicate that the live-to-air coverage of Game 2 of the State of Origin, which includes play, commenced at 19.00 and that live-to-air coverage of play (kick off) commenced at 19.55.

[…] 

ln relation to betting and gambling commercials placed on 23 June 2019, Nine's records indicate that the last commercial relating to betting and gambling airing before kick-off was a [Gambling Company 2] commercial which aired from 19.38.48 until 19.39.03.

3. If there was a difference between the scheduled and actual start of the State of Origin Game 1 and 2, evidence of when Nine notified viewers of this change

Nine became aware of the actual time of commencement State of Origin Games 1 and 2
contemporaneously. Although Nine can anticipate approximately when the actual start time will be, as with any live sporting events, the start of both Game 1 and Game 2 of the State of Origin is ultimately contingent on when the teams are ready to commence on the night. Accordingly, there can be minor fluctuations between the scheduled start times and the actual start times for such live sporting matches.



4. Any other submissions on compliance with the Code that Nine may wish to make at this time

On each occasion, Nine's record indicate that no betting and gambling advertisement was broadcast less than 5 minutes before the Scheduled Start of Play (kick-off). Nine therefore considers that it complied with Appendix 3 to the Commercial Television Code of Practice.
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