

Formal Warning
Section 41 of the Spam Act 2003

To: 	Gardner Consultants Pty Ltd ACN 085 782 145 as Trustee for the Gardner Family Trust trading as Promotional USB
Of:	11 Precision Drive, Molendinar QLD 4214

I, Jeremy Fenton, delegate of the Australian Communications and Media Authority (ACMA), being satisfied that Gardner Consultants Pty Ltd ACN 085 782 145 as Trustee for the Gardner Family Trust trading as Promotional USB (Promotional USB), has contravened subsection 16(1) of the Spam Act 2003 (Spam Act), which is a civil penalty provision:
HEREBY issue Promotional USB with a formal warning under section 41 of the Spam Act, for one or more contraventions of subsection 16(1) of the Spam Act, namely sending, or causing to be sent, commercial electronic messages that had an Australian link and which were not designated commercial electronic messages, without the consent of the relevant electronic account holder.
ACMA Investigation
On 17 November 2017, the ACMA commenced an investigation into Promotional USB concerning alleged contraventions of subsection 16(1) of the Spam Act, following receipt of complaints by the ACMA. 
Obligations imposed under subsection 16(1)
Subsection 16(1) of the Spam Act provides that:
(1) A person must not send or cause to be sent, a commercial electronic message that: 
(a) has an Australian Link; and
(b) is not a designated commercial electronic message.
Subsection 16(2) provides that subsection 16(1) does not apply if the relevant electronic account-holder consented to the sending of the message.
‘Commercial electronic message’ is defined in section 6 of the Spam Act.
‘Australian link’ is defined in section 7 of the Spam Act.
‘Designated commercial electronic message’ is defined in Schedule 1 to the Spam Act.
‘Consent’ is defined in Schedule 2 of the Spam Act.
Details of the contraventions
The ACMA finds that:
(a) Between 16 August 2017 and 27 February 2018, Promotional USB sent one or more electronic messages to one or more electronic addresses. 
(b) The purpose of the messages was to offer to supply, or to advertise or promote products sold by Promotional USB. Therefore, the messages were commercial electronic messages. 
(c) The commercial electronic messages were not ‘designated’ commercial electronic messages as described in Schedule 1 to the Spam Act.
(d) The commercial electronic messages had an Australian link as defined in section 7 of the Spam Act. They were sent by Promotional USB, an organisation based in Australia. 
(e) The commercial electronic messages were sent to the electronic addresses without the consent of the relevant account-holders.
Dated this 16th of November 2018.

___________________________________
Jeremy Fenton
Delegate of the Australian Communications and Media Authority
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