

[image: ACMA_Masthead_A4]


[bookmark: _GoBack]Investigation Report: Investigation into compliance with the Telecommunications Consumer Protections Code C628:2015 

	File No.
	ACMA2016/398

	Carriage Service Provider
	Direct Connect Pty Ltd

	ACN 
	167 819 589

	Type of Service or Product
	Landline, mobile and internet 

	Scope
	Telecommunications Consumer Protections Code C628:2015, clauses 3.2.1 and 4.1.1



Findings
The Australian Communications and Media Authority (ACMA) has found that Direct Connect Pty Ltd (ACN 167 819 589) (Direct Connect) contravened clauses 3.2.1 and 4.1.1 of the Telecommunications Consumer Protections Code C628:2015 (TCP Code). Specifically:
· Clause 3.2.1: Direct Connect failed to ensure that information made available to consumers as at 3 June 2016 was clear, accurate, free of material omissions, relevant and current.

· Clause 4.1.1: Direct Connect failed to ensure that the summary of each of its current offers, as at 3 June 2016:
· included all the information required by clause 4.1.1(a) of the TCP Code; and
· satisfied the accessibility requirements set out in clause 4.1.1(d) of the TCP Code.

Background
1. On 18 March 2016, the ACMA wrote to Direct Connect as part of a review of Critical Information Summaries (CIS) to assess compliance with the TCP Code. The ACMA identified apparent instances of non-compliance by Direct Connect with clause 4.1.1 of the TCP Code. Specifically:

· The links on the Direct Connect website to CIS for ‘Direct Bundle Plans’ incorrectly linked to a CIS for ‘Unlimited ADSL/ADSL2+/NBN data Plans’;
· The four ‘Direct ADSL Plans’ advertised on the website did not have links to a CIS on the website; and
· The four ‘Direct Mobile Plans’ advertised on the website incorrectly linked to CISs for ‘PSTN landline and NBN Voice Telephone Plans’. 

2. In the same correspondence the ACMA also asked Direct Connect to amend the links on its website to ensure that the applicable CIS was available where each product offer was made. Direct Connect was requested to make the amendments by 5 April 2016. 


3. The ACMA followed up its correspondence and was repeatedly assured by a representative of Direct Connect that the issues identified had been or were being addressed.  However, an ACMA review of the Direct Connect website on 27 May 2016, indicated that the issues identified had not been addressed.

4. For that reason, on 30 May 2016, the ACMA commenced an investigation into Direct Connect’s compliance with clauses 3.2.1 and 4.1.1 of the TCP Code.

5. On 5 July 2016, the ACMA provided Direct Connect with its preliminary investigation report outlining its preliminary findings. The ACMA’s preliminary view was that Direct Connect had contravened clauses 3.2.1 and 4.1.1 of the TCP Code.  

6. On 8 August, Direct Connect provided its response to the ACMA’s preliminary findings (Response). Direct Connect did not dispute any of the ACMA’s preliminary findings.

Relevant facts
7. The TCP Code is registered under Part 6 of the Act. The Code contains rules about how carriage service providers (CSPs) deal with their residential and small business customers.

8. Direct Connect is an Australian company which provides telephone and internet services for residential and small business customers. It is therefore a CSP within the meaning of the Act and a ‘Supplier’ for the purposes of the TCP Code, which sets out a range of requirements for Suppliers. 

9. In the course of this investigation, the ACMA examined the information available on the Direct Connect website[footnoteRef:1] between 30 May 2016 and 3 June 2016.  [1: See: http://www.directtelecoms.com.au/adsl_personal.php ] 


Findings and reasons
Clause 3.2.1: Information for Consumers
10. Clause 3.2.1 requires suppliers to ensure that any information provided or made available to consumers is clear, accurate, free of material omissions, relevant, current and, in cases where information is provided, timely.


Mobile plans

11. As at 3 June 2016, the Direct Connect website had four Mobile plans on offer[footnoteRef:2]: Sim Pay $29.95, Sim Pay $49.95, Sim Pay $59.95 and Sim Pay $79.95.
 [2:  http://www.directtelecoms.com.au/mobile_personal.php?action=mobile_plans] 

Sim Pay $29.95

12. The ACMA noted that on 3 June 2016, the Direct Connect website had a separate page for this offer, which provided key information about the plan[footnoteRef:3]. The ACMA’s view is as at 3 June 3016,  Direct Connect failed to provide information that was clear and accurate for the following reasons. [3:  http://www.directtelecoms.com.au/plan_details.php?id=39] 


(a) The offer and pricing details stated that the monthly data allowance was 100MB, monthly calls were included to the value of $200 and “calls to same account $0.99+$0.40c”. It is unclear what “calls to the same account” means in this context. 
(b) The offer and pricing details stated “unlimited call types”. However, it also stated that monthly calls in the amount of $200 were included and international calls were not included. It is unclear what “unlimited call types” means in this context especially when the plan is not unlimited in relation to the value of calls that can be made. 
(c) The offer and pricing details stated the term was “monthly”. However, in the terms and conditions at the bottom of the page it stated “Min Monthly Term is 24 months”. It is unclear and potentially inaccurate to state the term is monthly when it is in fact a 24 month contract. 
(d) The offer and pricing details stated “No Excess Data Charges”. However, when the CIS was selected at the bottom of the page a PDF document was displayed titled “Mobile SIM Plans”. Under the heading ‘Mobile Exclusions and Excess Usage’ the CIS stated “If customers exceed their mobile allowance excess usage charges may be applied, Excess usage is charged once customers exceed their included Data usage which is priced at 30cents per MB (Megabyte) Charged in KB (Kilobyte) units. For example, if 1024MB Excess usage is used the Excess usage charge would be $307.20…”.In addition, on page 2 of the CIS under the heading “Standard call and Data Allowance” it stated that “After you exceed your monthly call allowance, a 2 minute standard call will cost you $2.38. After you exceed your Monthly data Allowance, you will be charged 40 cents per MB or part thereof”. There were also two prices for excess data usage charges listed in the CIS. This inconsistent information is unclear and some of it, necessarily is inaccurate. 
(e) At the bottom of the webpage for the offer in the terms and conditions it stated “if you move or disconnect your service within your agreed period, termination fee applies to the fixed line number”. Early termination fees for a fixed line number are not relevant to a mobile service which means that the reference to them is unclear and, necessarily, inaccurate. 

13. The ACMA finds that on 3 June 2016, Direct Connect failed to provide clear and accurate information for its Mobile Sim Pay $29.95 plan and therefore contravened clause 3.2.1.

Sim Pay $49.95

14. The ACMA noted that on 3 June 2016, the Direct Connect website had a separate page for this offer, which provided key information about the plan[footnoteRef:4].The ACMA identified the same issues as for the Sim Pay $29.95 plan discussed above at paragraph 12.   [4:  http://www.directtelecoms.com.au/plan_details.php?id=41] 


15. The ACMA finds that on 3 June 2016 Direct Connect failed to provide clear and accurate information for its Mobile Sim Pay $49.95 plan and therefore contravened clause 3.2.1.

Sim Pay $59.95

16. The ACMA noted that on 3 June 2016, the Direct Connect website had a separate page for this offer, which provided key information about the plan[footnoteRef:5]. The ACMA’s view is as at 3 June 2016 Direct Connect failed to provide information that was clear or accurate for the following reasons. [5:  http://www.directtelecoms.com.au/plan_details.php?id=43] 


(a) The heading for the offer stated “SIM Pay $49.95 for $1500 Calls and 4GB Data”. However, just below the heading it stated “From $59.95 Monthly”. It is unclear which mobile plan is being advertised on this page, the $49.95 plan or the $59.95 plan, as both amounts are listed. 
(b) The pricing information for the offer stated “SMS are unlimited” but it is unclear whether local and international SMS are unlimited or it is just local SMS’s that are unlimited.   
(c) The same kinds of issues identified with the webpage and CIS discussed at paragraph 12(b), (c), (d) and (e) were also identified for this plan offer. 

17. The ACMA finds that on 3 June 2016 Direct Connect failed to provide clear and accurate information for its Mobile Sim Pay $59.95 plan and therefore contravened clause 3.2.1.

Sim Pay $79.95

18. The Direct Connect website had a separate page for this offer, which provides key information about the plan[footnoteRef:6]. The ACMA considers that as at 3 June 2016, Direct Connect failed to provide information that was clear and accurate for the following reasons: [6:  http://www.directtelecoms.com.au/plan_details.php?id=45] 


(a) The heading stated “Sim Pay $49.95 for $1500 Calls & 4GB Data”. However just below the heading it stated “From $59.95 Monthly”. It is unclear which mobile plan is being advertised on this page. The ‘offer and pricing details’ indicate that it should provide details for a $79.95 plan. However all of the information listed was the same as for the $59.95 plan discussed above at paragraph 16 but the title referred to the $49.95 plan.  
(b) The same kinds of issues identified with the webpage and CIS discussed at paragraph 12 (b), (c), (d) and (e) were also identified on this webpage. 

19. The ACMA finds that on 3 June 2016 Direct Connect failed to provide clear and accurate information for its Mobile Sim Pay $79.95 plan as required by clause 3.2.1. 

20. For the reasons discussed in paragraphs 12-19 the ACMA finds that on 3 June 2016, Direct Connect failed to provide clear and accurate information for its mobile services and therefore contravened clause 3.2.1. 

ADSL Bundle plans

21. The ACMA noted that as at 3 June 2016, Direct Connect offered three home ADSL/phone bundles: ‘Smart Cap Phone and Internet Bundle $86.90’, ‘Smart Cap Phone and Internet Bundle $95.90’ and ‘Smart Cap Phone and Internet Bundle $119.95[footnoteRef:7]’. On 3 June 2016, each plan had a link to a CIS titled Unlimited ADSL/ADSL2+/NBN Data Plan.   [7:  http://www.directtelecoms.com.au/adslbundles_personal.php?action=bundle_plans] 


22. The ACMA considers that as at 3 June 2016 Direct Connect failed to provide information that was clear, accurate and free of material omissions for the following reasons.

a) The CIS title and the description of the service appear to relate to stand alone internet and not to an internet/phone bundle plan. 
b) The internet products listed in the ‘Information about Pricing’ table in the CIS did not match any of the bundle plans offered. For example, the plans in the CIS include “Metro Unlimited ADSL2+”, “Regional Unlimited ADSL2+”, “Metro Unlimited ADSL1” and “Metro Unlimited ADSL1”, but there was no reference to ‘Smart Cap Phone and Internet Bundle’. In addition, the minimum monthly charge information for the plans in the CIS did not match any of the prices for the bundle plans offered on the website. Moreover, the CIS ‘Bundle pricing information’ table did not include any plan names at the top of the table, so it was impossible to ascertain what plan the information in the table related to.
c) The webpage for each ADSL bundle offer included a statement that there was a “once off NBN Ready Modem” in the amount of either $99.95 (Smart Cap Phone and Internet Bundle $86.90), $49.95 (Smart Cap Phone and Internet Bundle $95.90) or $0 (Smart Cap Phone and Internet Bundle $119.95)[footnoteRef:8]. The inclusion of a fee for NBN Modem installation when the plan was for ADSL internet was not accurate.    [8:  http://www.directtelecoms.com.au/plan_details.php?id=49 http://www.directtelecoms.com.au/plan_details.php?id=51 http://www.directtelecoms.com.au/plan_details.php?id=53] 

d) The webpage for each ADSL bundle offer stated that line rental is included[footnoteRef:9]. However, the CIS stated under the heading ‘Bundling’ that “this service is conditional on you having a phone line with us and equally phone line rental is not included in the service”. The ACMA considers it is unclear whether line rental was included in these plans or if there was an additional fee.   [9:  http://www.directtelecoms.com.au/plan_details.php?id=49 http://www.directtelecoms.com.au/plan_details.php?id=51 http://www.directtelecoms.com.au/plan_details.php?id=53] 


The lack of consistency between what was offered on the website and what was included in the CIS and the omission of any plan names in the CIS make it unclear exactly what was being offered and what the costs would be.
 
23. For the reasons set out above, the ACMA finds that on 3 June 2016, Direct Connect failed to provide clear and accurate information that was free of material omission, for its ADSL bundle plans and therefore contravened clause 3.2.1. 
NBN Bundle plans

24. The ACMA noted that as at 3 June 2016, Direct Connect offered two NBN/phone bundle plans: ‘Smart Cap Phone and NBN Bundle $89.90’ and ‘Smart Cap Phone and NBN Bundle $99.90[footnoteRef:10].’ On 3 June 2016, each plan linked to the ‘Unlimited ADSL/ADSL2+/NBN Data Plan’ CIS discussed above. [10:  http://www.directtelecoms.com.au/nbnbundle_personal.php?action=bundle_plans] 


25. The same issues discussed above at paragraph 22 were also identified for the NBN/phone bundle offers.

26. The ACMA finds that on 3 June 2106 Direct Connect failed to provide clear and accurate information that was free of material omission for its NBN/phone bundle plan offers and therefore contravened clause 3.2.1.

Clause 4.1.1 – Summary of offer 

27. Clause 4.1.1 of the TCP Code requires a supplier to provide a summary of each of its current offers to allow consumers to compare offers provided by each supplier which best suits their needs, and specifies the actions a supplier must take to ensure that outcome.

Clause 4.1.1(a)(i)A and E

28. Clause 4.1.1(a) states that a supplier must:

Content: ensure the summary of the Offer is called a “Critical Information Summary” and includes the following information in the following order:
(i) includes a sub-heading ‘Information About the Service’, under which the following information is included:

A.   a description of the Telecommunication Service to be provided under the Offer;[…]

E.   the inclusions, exclusions and any important conditions, limitations, restrictions or qualifications for that Offer, where applicable; […]

Clause 4.1.1(a)(i)A

29. The ACMA noted that on 3 June 2016, the Direct Connect website had two NBN/phone bundle plans on offer[footnoteRef:11]. As discussed at paragraph 24 above, each product offer linked to a CIS titled ‘Unlimited ADSL/ADSL2+/NBN Data Plan’ as at 3 June 2016.
 [11:  http://www.directtelecoms.com.au/nbnbundle_personal.php?action=bundle_plans] 

30. The CIS did not clearly describe the service being provided under the offer as the consumer would not be able to establish the technology used to deliver the service. Further the CIS does not mention the fact that the service being offered was an internet and phone bundle. This was the case for both ADSL/phone and NBN/phone bundle plans. 

31. The ACMA finds that by failing to include this information Direct Connect contravened the requirements of clause 4.1.1(a)(i)(A). 

Clause 4.1.1(a)(i)E

32. The ACMA noted that on 3 June 2016, Direct Connect offered four Mobile SIM Plans on its website[footnoteRef:12]. Each Mobile Sim Plan offer had a link to a CIS titled ‘Mobile SIM Plans’. [12:  http://www.directtelecoms.com.au/mobile_personal.php?action=mobile_plans] 


33. Clause 4.1.1(a)(i)E requires the CIS to include, among other things, any important conditions, limitations, restrictions or qualifications for that offer. The ACMA noted that as at 3 June 2016, the ‘terms and conditions’ on the webpage for each mobile service offer stated that “additional service area charge may apply”[footnoteRef:13].However, there wasn’t any statement advising of this in the CIS. The ACMA considers that this is an important qualification that should be included in the CIS.   [13:  http://www.directtelecoms.com.au/plan_details.php?id=39 http://www.directtelecoms.com.au/plan_details.php?id=41 http://www.directtelecoms.com.au/plan_details.php?id=43 http://www.directtelecoms.com.au/plan_details.php?id=45] 


34. In addition, the ACMA noted that as at 3 June 2016 the Unlimited ADSL/ADSL2+/NBN Data Plan CIS (for the four ADSL/phone bundle plans and two NBN/phone bundle plans) did not include all important inclusions, exclusions, conditions, limitations, restrictions or qualifications for that offer as required by clause 4.1.1(a)(i)E. Specifically:

a) the CIS does not provide any information on the data speed for the NBN bundle offers. In the current market there are four different NBN speed ‘tiers’ available. The speed tier that applies to the relevant offers is an important inclusion as it is likely to impact the price and factor into a customer’s considerations when making a purchasing decision.  
b) as discussed at paragraph 22, the CIS did not include the bundle plans which were being offered on the Direct Connect website. Without identifying the relevant offers in the CIS, consumers cannot be sure which offers the information regarding the relevant inclusions and exclusions applies to.
c) On each webpage with key information for the service being offered the terms and conditions stated that the “the offer is based on your existing line and paperless billing with a $3.00 monthly credit and a $2.00 direct debit credit”. This is an important qualification which effects the price of the plan, which was not included in the CIS.
d) On each webpage with key information for the service it stated that “In the event out [sic] technology is not available in your local exchange…Direct Connect may install at your request a new line with a one-time activation fee up to $119.00 per line”. This important qualification was not included in the CIS.  

35. The ACMA finds that on 3 June 2016 Direct Connect  contravened clause 4.1.1 by failing to include the additional service area charge in the Mobile Sim Plan CIS and by failing to include the information detailed in paragraph 34 in the Unlimited ADSL/ADSL2+/NBN Data Plan CIS, as required by clause 4.1.1(a)(i)E.

Clause 4.1.1(a)(ii)A, D and F

36. Clause 4.1.1(a)(ii) states that a Supplier must ensure the critical information summary:

(ii)	includes a subheading ‘Information About Pricing’ under which the following information is included, where relevant:

A.   the minimum monthly Charge payable under the Offer (where calculable);[…]

D. where the Offer is not unlimited, the cost (prior to any Discounts being applied) of making a 2 minute Standard National Mobile Call (including flagfall where applicable);[...]

F. where the Offer is not unlimited, the cost (prior to any Discounts being applied) of using one megabyte of data within Australia;[…]


37. The ACMA noted that as at 3 June 2016 the Unlimited ADSL/ADSL2+/NBN Data Plan CIS did not include a minimum monthly charge as required by clause 4.1.1(a)(ii)A. The ‘bundled pricing information’ table did include a minimum charge. However, this appeared to be for the entire term and not per month. In addition, as discussed at paragraph 22, the given the table didn’t have any plan names, it was unclear which plan/offer the minimum charge for the entire term related to. Therefore, the ACMA considers that Direct Connect contravened 4.1.1 by failing to include the minimum monthly charge payable under the Offer, which is relevant information required by clause 4.1.1(a)(ii)A. .   

38. The ACMA finds that on 3 June 2016, Direct Connect contravened clause 4.1.1 by failing to include the minimum monthly charge in its Unlimited ADSL/ADSL2+/NBN Data Plan CIS as required by 4.1.1(a)(ii)A.

39. The ACMA noted that the Mobile Sim Plans CIS available on the Direct Connect website on 3 June 2016, stated that ‘STD’ calls were “99 cents per minute”. However, it did not include the cost of making a 2 minute Standard National Mobile Call. In addition, the price information in the CIS did not include any flagfall. The ACMA understood from the key information page for each Sim Pay mobile offer on the Direct Connect website that there was a $0.40 flagfall fee. The ACMA considers that this amount should have been included in the pricing information in the CIS. 

40. The ACMA finds that on 3 June 2016 Direct Connect contravened clause 4.1.1 by failing to include the cost of making a 2 Minute Standard National Mobile Call (including flagfall) in its Mobile Sim Plans CIS as required by 4.1.1(a)(ii)D.

41. The ACMA noted that the Mobile Sim Plans CIS available on the Direct Connect website on 3 June 2016 stated that excess data usage charges apply. As discussed at paragraph 12(d) of this report the cost of excess data is unclear. The ACMA is of the view that the Mobile Sim Plan offers were not unlimited in terms of data and in accordance with clause 4.1.1(a)(ii)F the CIS should have included the cost of using one megabyte of data within Australia.

42. The ACMA finds that on 3 June 2016, Direct Connect contravened clause 4.1.1 by failing to include in its Mobile Sim Plan CIS the cost of using one megabyte of data within Australia as required by 4.1.1(a)(ii)F.

Clause 4.1.1(a)(iii)B

43. Clause 4.1.1(a)(iii)B states that suppliers must ensure that the CIS:

(iii) includes a sub-heading ‘Other Information’, under which the following information is included where relevant: […]

B. warnings about roaming costs (both international costs and the circumstances in which additional Charges may be imposed in Australia when the service roams onto a different network):[…]

44. However, the Mobile Plan Sim CIS examined by the ACMA on 3 June 2016 did not contain any warning on roaming costs, which the ACMA considers is relevant information. The ACMA therefore finds that on 3 June 2016, Direct Connect contravened clause 4.1.1 by failing to include the information required by 4.1.1(a)(iii)B.  

Clause 4.1.1(d)

45. Clause 4.1.1 states that a Supplier must provide a summary of each of its current Offers to allow Consumers to compare Offers provided by each Supplier which best suit their needs. 

A Supplier must take the following actions to enable this outcome:
(d) Accessibility: ensure that the summary of each of the Supplier’s current Offers is:
(i) readily accessible on the Supplier’s website (including without limitation, a summary of each of the Supplier’s current Offers for Pre-Paid Services);
(ii) included as a link to the summary of the Offer where the Supplier advertises the Offer on the Supplier’s website (other than online banner, tile, strip and pop-up Advertising where the link is not required); and 
(iii) is available free of charge at the Supplier’s stores.
46. As at 3 June 2016, Direct Connect had four ADSL plans on offer: ADSL $49.95, $63.95, $79.05 and $99.00. Yet as at 3 June, none of these offers had a CIS available on the website[footnoteRef:14]. The ACMA therefore finds that on 3 June 2016 Direct Connect contravened clause 4.1.1(d) by failing to ensure that each ADSL plan offer had a CIS readily accessible on its website.   [14:  http://www.directtelecoms.com.au/plan_details.php?id=57 http://www.directtelecoms.com.au/plan_details.php?id=59 http://www.directtelecoms.com.au/plan_details.php?id=61 http://www.directtelecoms.com.au/plan_details.php?id=63] 
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